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Chapter 1

Understanding the Purpose of County Drainage Boards
and Drainage Districts

INTRODUCTION

The Department of Agriculture, Trade and Consumer Protection is pleased to provide county
drainage board members and other interested persons with this County Drainage Board
Handbook, which is referred to as “handbook”. This handbook explains the provisions of the
statute (chapter 88, Wis. Stats.) and the administrative rule (chapter ATCP 48, Wisconsin
Administrative Code) under which county drainage boards and drainage districts must operate.
There are also some references to other codes and statutes that you may need to perform your
duties. This handbook is designed to help county drainage boards carry out their responsibilities
for administering drainage districts in their county.

The first version of the handbook was produced in July 1997. Chapter ATCP 48, Wis. Admin.
Code, first became effective in June 1995 and was revised on September 1, 1999. The most
recent revision to chapter ATCP 48, Wis. Admin. Code, became effective in April 2013. Recent
changes to Chapter 88 of the statutes include:

e 2015 Act 55, effective July 14, 2015, creating s. 88.81(5) and 88.815, Wis. Stats., which
eliminates the suspension of drainage district and establishes a procedure for dissolution
of suspended districts.

e 2017 Act 115, effective December 1, 2017, making several significant changes to
drainage law by providing exemptions from state and local permitting for maintenance
activities; changing requirements related to drainage board membership and district
creation, expansion, and transfers; and adding provisions to chapter 88, Wis. Stats.,
related to drainage district corridors.

This version of the handbook incorporates the requirements of the revisions, and makes some
general improvements to the handbook, as recommended by handbook users.

The definitions in Appendices A and B can be used as a guide to the terms used throughout this
handbook.
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County Drainage Boards

A county drainage board is responsible for operating all drainage districts in the county. Because
some drainage districts extend across more than one county, a county drainage board’s
jurisdiction may extend into another county. Drainage board members have a very serious
responsibility. Drainage districts have major impacts on land use, and on individual landowners.
The county drainage board must exercise its considerable power according to law, and with due
regard to the rights and interests of those affected.

Legislation under ch. 88, Wis. Stats., provides extensive authorities and responsibilities to county
drainage boards. The county drainage board assists the county circuit court in creating drainage
districts. After a drainage district is created, the county drainage board is responsible for:

3 Operating and maintaining district drains and dams within district drains;
3 Levying assessments against landowners who benefit from the drainage provided;
3 Awarding damages, as appropriate, to landowners injured by the construction and

maintenance of district drains;

Inspecting the district drains and corridors;

Making or recommending modifications to a drainage district;
Resolving drainage disputes, subject to applicable law; and

w v w w

Notifying landowners that their property is within a drainage district.

Drainage Districts

Drainage districts are local governmental districts, which are organized to drain lands for
agricultural or other purposes. Land is drained by drainage ditches or tiles that cross individual
property boundaries. Landowners in a district who benefit from drainage must pay assessments
to cover the cost of constructing, maintaining, and repairing the district drains.

The majority of the existing drainage districts in the state were formed in the early 1900s,
although drainage laws date back to 1891. Town drains, county drains and drainage districts are
forms of drainage organizations existing prior to 1965. The revised drainage laws of 1963
created Chapter 88, Wis. Stats., which became effective on January 1, 1965, combining all
formal drainage organizations under the same regulatory review. Legislation enacted in 1991
required all drainage to come under the jurisdiction of the county drainage board and DATCP to
establish by rule the standards and procedures for the operation of drainage districts. Further
legislation enacted in 1993 limited the supervisory role of the circuit court. In 1995, DATCP
adopted the administrative rule, ATCP 48, to establish procedures for assessments and
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reassessments and performance standards for drainage districts to minimize adverse effects on

water quality.

It is important to understand the distinction between “district drains” and “private drains”. All of

the ditches, tiles, and other drainage features within the boundaries of a drainage district are not

automatically classified as “district drains”’; some may be classified as “private drains”.

Chapter 4 discusses the criteria for classifying a drain as a “district drain”. County drainage

boards are responsible for the construction, operation, maintenance, and repair of district drains.

Individual landowners are responsible for the construction, operation, maintenance, and repair of

private drains; although a county drainage board can order a landowner to take action on a

private drain if the private drain is causing harm to a district drain.

Drainage District Specifications

A county drainage board is required to have formally established specifications for every

drainage district under its jurisdiction. Formally established specifications are those that have

been established by a county circuit court order, or by a county drainage board under s. ATCP

48.20 or 48.21, Wis. Admin. Code. The specifications should include maps and descriptions

which clearly show the following information:

e

The boundaries of the drainage district, as last confirmed by the county circuit
court or county drainage board.

The location and extent (also referred to as alignment) of every district drain.
The location and width of every district corridor, as required by s. 88.74, Wis.
Stats.

The grade profile for every district drain, as last confirmed by the county circuit
court or county drainage board.

The cross-sections for every district drain as last confirmed by the county circuit
court or county drainage board.

The location and cross section of every structure (dams and bulkheads, for
example) located in a district drain.

The formally established drainage district specifications are the foundation for nearly everything

that happens in a drainage district, such as:

e}

e

e}

Defining landowners’ rights to drainage;
Establishing assessments and damage awards;
Operating structures in district drains;
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E] Constructing new or supplemental district drains, and maintaining and repairing
existing district drains;

3 Establishing district corridors;
3 Evaluating the effects of proposed drainage modifications; and
E] Resolving disputes between individual landowners, between landowners and the

district, and between the district and outside parties.

Historically for many drainage districts, key specifications are missing, vague, or incomplete.
This makes it difficult for county drainage boards to administer drainage districts and resolve
drainage disputes. One of the top priorities of a county drainage board should be to put these
specifications in order. If the specifications are missing or out of date, the county drainage board
must take the legally required steps to correct the problem. Chapter 5 discusses the steps
required to recreate missing specifications or to modify existing specifications.

County and Local Control

The operation of drainage districts is primarily a county and local matter. Primary responsibility
for administering drainage districts and resolving drainage disputes resides with the county
drainage board. The county drainage board must be prepared to carry out its responsibilities,
which are explained in this handbook. The county drainage board may need to hire staff or
contract work, including professional engineering work.

State Oversight and Assistance

Although county drainage boards are responsible for operating drainage districts and resolving
local drainage disputes, the department is responsible for monitoring county drainage board and
drainage district compliance with applicable law, including drainage district rules under ch.
ATCP 48, Wis. Adm. Code. For example, a county drainage board must obtain the department’s
approval before undertaking a construction project in a drainage district. The department also
provides certain technical advice and assistance, such as:

3 General engineering advice and assistance to county drainage boards;

3 Review of mathematical drainage models;

3 Explanation of drainage district rules; and

3 Assistance in identifying engineers qualified to design drainage projects.

The department can also help county zoning administrators and county treasurers fulfill their
responsibilities under the drainage district law. In addition, the department can help drainage
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consultants, assistants hired by county drainage boards, state and federal resource conservation
agency personnel, and drainage district landowners.

The department will periodically update the handbook, and will distribute updates to handbook
holders. You can view and download a copy of the drainage handbook at:
https://datcp.wi.gov/Pages/Programs_Services/DrainageDistricts.aspx. If you need further

assistance, please contact the department at:

Department of Agriculture, Trade and Consumer Protection
Land and Water Resources Bureau

2811 Agriculture Drive

P.O. Box 8911

Madison, W1 53708-8911 Phone: (608) 224-4630
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COMMON QUESTIONS ABOUT DRAINAGE DISTRICTS

This handbook was written for county drainage board members to aid them in the creation,

operation, maintenance, and dissolution of drainage districts. This section is designed to help

county drainage board members answer some frequently asked questions.

I own lands that
are drained by
both surface
ditches and tiles.
Amlina
drainage district?

Your lands are in a drainage district if either of the following apply:

3 Your lands were included in a petition that was filed with, and approved
by, the county circuit court, and the circuit court has not since ordered
the dissolution of the drainage district.

3 Your lands were included in a petition to annex lands into a drainage
district, the circuit court or the county drainage board issued an order
approving the annexation, and the circuit court has not since ordered
dissolution of the drainage district or the court or drainage board has not
removed the lands from the drainage district.

Once a drainage district is dissolved, it is no longer recognized as a legal
drainage district, and is not subject to the standards and protections of the
state laws and rules that govern drainage districts.

If your land is not in a drainage district, then your lands are drained by a
private drainage system either completely on-farm, through a private
agreement with neighboring landowners, or other arrangements. For the
most part, these private drains are not subject to the standards and
protections of the state laws and rules that apply to drainage districts. The
limited protections for private drains include state statutes that establish a
procedure for removal obstructions in natural watercourses (s. 88.90) and
for permission to install drainage over private lands (s.88.94). Also
common law allows drainage onto another’s land unless such drainage is

unreasonable.

If you are unsure whether your lands are in an organized drainage district,

contact your county drainage board.
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How are
drainage districts
organized?

How are
drainage districts
organized?
(cont.)

What are the
lands within a
drainage district
used for?

Who is
responsible for
the operation of
a drainage
district?

A group of landowners, within an area proposing to be drained, or already
drained but not part of a legally organized drainage district, may petition
the county circuit court to be organized as a drainage district. A specific
number of landowners are required to sign the petition, depending on the
amount of land owned. The circuit court refers the petition to the county
drainage board, and the county drainage board is then required to hold a
hearing on the petition and report its findings in writing to the court.

If the proposed drainage district exceeds 200 acres, the county drainage
board’s report is required to be first submitted to the department. Within 45
days after receipt, the department shall issue its own report recommending
approval or disapproval for creating the district. If the county circuit court
finds that the petition meets the legal criteria, and that the proposed drainage
district meets certain criteria, then the county circuit court orders the
organization of the drainage district.

Lands within a drainage district can be used for both agricultural and non-
agricultural purposes. Some of the uses for lands drained by drainage
districts are:

3 Agricultural production including: sod, mint, vegetables, potatoes,
cranberries, corn, and other grain products; alfalfa; pasture; livestock;
dairy; forestry; and timber production for paper products.

3 Wildlife habitat on federal, state, and local lands. For example, lands may
be drained for grassland habitat needed for prairie chickens.

3 Private wildlife habitat, and private hunting or camping lands.

3 Housing developments.

3 Various types of development, including highway systems, airports, and
sanitary district treatment plants.

3 An outlet for the stormwater runoff from municipalities upstream from
the drainage district.

The members of the county drainage board are responsible for the operation
and maintenance of all drainage districts in the county. Where drainage
district boundaries cross county lines, the county that has the majority of the
drainage district lands in it has jurisdiction over the entire drainage district.
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How do county
drainage boards
operate?

What laws or
rules affect
drainage district
operations?

How many

drainage districts

exist in
Wisconsin and
where are they
located?

How large are
drainage
districts?

The county drainage board holds public meetings to discuss drainage issues
within the drainage districts and to decide on a course of action. The county
drainage board is required to ensure that all drainage districts under its
jurisdiction comply with the standards in the drainage rule (ch. ATCP 48,
Wis. Admin. Code) and statute (ch. 88, Wis. Stats.). To accomplish this, the
county drainage board has the power to: annex or withdraw lands from a
drainage district; purchase or lease equipment; levy assessments;

obtain injunctions; hire attorneys, engineers, or other assistants; construct
and maintain district drains; contract with governmental agencies; borrow
money; and perform inspections.

Drainage of Lands, Chapter 88, Wis. Stats., and Drainage Districts,
Chapter ATCP 48, Wis. Admin. Code, are the primary laws that directly
affect the formation, operation, maintenance, and dissolution of drainage

districts within Wisconsin.

The county drainage board is also required to satisfy other applicable
provisions of state law that affect drainage district operation:
3 Ch. 30, Wis. Stats., Navigable Waters, Harbors, and Navigation

3 Ch. 31, Wis. Stats., Requlation of Dams and Bridges affecting Navigable

Waters

3 Ch. 985, Wis. Stats., Publication of Legal Notices

3 Ch. 19, Wis. Stats., Subch. V, Open Meetings Laws of Governmental
Bodies

3 NR 345, Wis. Adm. Code, Dredging

As of 2018, the Department of Agriculture, Trade and Consumer Protection
is aware of about 176 active drainage districts in Wisconsin. Of the 72
counties in Wisconsin, 22 of them have active county drainage boards and
30 counties contain one or more drainage districts. The majority of the
drainage districts are located in the eastern and southeastern portions of the
state.

The size of drainage districts varies widely within a county and across the
state. In general, drainage districts range in size from about 50 acres to over
50,000 acres.
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How many
drainage districts
does the county
drainage board
oversee?

What are the
advantages of
being in a
drainage
district?

In terms of the number of landowners in drainage districts, one county has a
drainage district that consists of only one landowner while another county
has a district that has over 1,000 landowners.

The number of districts a county drainage board must oversee also varies
greatly. Several counties have just one drainage district and others have over
30 separate drainage districts.

There are several advantages to being in a drainage district. Among the

advantages are the following:

3 Protection of established rights to drainage through laws that give the
county drainage board the responsibility and authority to ensure that
district drains are maintained.

3 Have the authority to ensure that the actions of others do not adversely
affect the drainage rights of individual landowners.

5> Distribution of costs for operating, maintaining, and repairing district
drains among all of the benefited landowners.

3> Resolution of drainage disputes by the county drainage board. Rather
than going to a county circuit court to resolve disputes involving
drainage, landowners in the drainage district may go to the county
drainage board. County drainage boards do not have the authority to
resolve all types of drainage disputes, however.
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Chapter 2

Understanding the Responsibilities of Interested Parties

COUNTY DRAINAGE BOARD

County
Drainage Board
Powers

Adopt and use a corporate seal (s. 88.21(1), Wis. Stats.).

Sue and be sued and settle suits and controversies (s. 88.21(2), Wis.
Stats.).

Bring actions necessary for the collection of monies owed to a district (s.
88.21(3), Wis. Stats.).

Bring actions necessary to protect and preserve district drains and
property (s. 88.21(3), Wis. Stats.).

Obtain injunctions to prevent unlawful interference with the performance
of its duties or the exercise of any of its powers (s. 88.21(4), Wis. Stats.).
Employ lawyers, engineers, and other assistants (s. 88.21(5), Wis. Stats.).

Note: Engineers must be on the DATCP-approved list, which is maintained on the DATCP drainage
website.)

Purchase or condemn lands under ch. 32, Wis. Stats., as necessary for
construction, cleanout, repair, and maintenance of drainage systems (s.
88.21(6), Wis. Stats.). This includes lands inside or outside of drainage
district boundaries.

Level or permit leveling of spoil banks and excavated materials to allow
uses that will not interfere with the district drains (s. 88.21(8), Wis.
Stats.).

Purchase or lease equipment necessary to construct, maintain, or repair
district drains. This includes equipment used for control of brush and
weeds through use of herbicides (s. 88.21(9), Wis. Stats.).

Purchase, construct, maintain, and operate all levees, bulkheads,
reservoirs, silt basins, holding basins, floodways, floodgates, and
pumping machinery necessary for successful drainage or protection of
any district or related area, whether inside or outside the district (s.
88.21(10), Wis. Stats.).
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County
Drainage Board
Powers (cont.)

Hold district meetings (s. 88.21(11), Wis. Stats.).

Adopt rules and issue orders (s. 88.21(12), Wis. Stats.).

Authorize its lawyer to represent an individual landowner with respect to
any matter under ch. 88, Wis. Stats (s. 88.21(13), Wis. Stats.).

Contract with the federal government or other agencies, as specified in s.
88.22, Wis. Stats.

Levy assessments on drainage district members for costs of construction,
repairs, and maintenance of district drains. Levy assessments for costs
for other lawful expenditures, such as, legal fees, court costs, or expenses
of county drainage board members conducting district business (s.
88.23(1), Wis. Stats.).

Borrow money and issue notes or bonds based upon any assessments
levied (s. 88.23(4), Wis. Stats.).

Annex lands into a drainage district that receive a benefit from the
drainage district (s. 88.77 and 88.78, Wis. Stats.).

Withdraw lands from a drainage district that do not benefit from the
drainage district (s. 88.80, Wis. Stats.).

Form a sub-district for more thorough or different drainage in an area (s.
88.70, Wis. Stats.).

Hold public hearings on assessments (s. ATCP 48.02(1), Wis. Admin.
Code); annexation or withdrawal of lands (s. 88.77(3), 88.78(2), and
88.80(3), Wis. Stats.); reviewing the validity of an assessment order (s.
88.44(1), Wis. Stats.); borrowing money in excess of $8,000 (s. 88.54(4),
Wis. Stats.); reassessing benefits (s. 88.46(2), Wis. Stats.); removing
dams or other obstructions in drainage outlets (s. 88.72(2), Wis. Stats.);
forming a sub-district (s. 88.70(2), Wis. Stats.); modifying formally
established specifications (s. ATCP 48.21, Wis. Admin. Code); enlarging
or supplementing district drains (s. 88.71, Wis. Stats.); or transferring a
district to a city, village or town jurisdiction (s. 88.83(2), Wis. Stats.).

3 Provide notice (electronic notice is allowed) to each city, village, or town
of a drainage board meeting if the agenda includes subject matter located

inside their territories. (s. 88.212(4), Wis. Stats.)

3> Obtain local, state, or federal permits necessary for construction or

maintenance activities related to a drainage district unless exemptions
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County
Drainage Board
Powers (cont.)

apply. (see page 6-23).

Enter lands within a district or on former district lands transferred under
s. 88.83, Wis. Stats., for the purposes of organizing a district, or
inspecting, constructing, or maintaining district drains (s. 88.13, Wis.
Stats.).

Note: The county drainage board and its agents are not liable for trespass but are liable for unnecessary
damages.

Hold public hearings to settle disputes between drainage districts.
Increase county drainage board membership from three members to five
(s.88.17(2) and 88.17(2r), Wis. Stats.).

Elect officers (s. 88.17(6), Wis. Stats.).

Establish a per diem rate, not to exceed $40.00, for county drainage board
members, and compensation rate for the county drainage board secretary
(s. 88.17(7), Wis. Stats.).

Levy cost assessments against municipalities located upstream of a
drainage district for costs of enlarging or maintaining district drains to
handle an increase in water flow from land within the municipality (s.
88.64(2), Wis. Stats.).

Require landowners to provide proof that certain conditions have been
met when withdrawing water from district drains or prohibit a landowner
from withdrawing water. (s. ATCP 48.44(3), Wis. Admin. Code).
Provide written permission for a landowner to row crop or place an
obstruction in a district corridor, subject to conditions or limitations
specified by the county drainage board (s. 88.74(5), Wis. Stats.).

Allow the growth of woody vegetation in a district corridor if it does not
prevent adequate access to the district drain (s. ATCP 48.28, Wis.
Admin. Code).

Prohibit the installation or modification of any structure in a district drain
if the installation or modification causes a deviation from the formally
established grade profile (s. ATCP 48.33, Wis. Admin. Code).

Order the establishment of a public drain on private lands, at the request
of, and expense of, the individual landowners (s. 88.94, Wis. Stats.).

Note: Public drains may be outside an organized drainage district. (See Appendix B, s. 88.94, Wis. Stats.)
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County
Drainage Board
Responsibilities

El

Inspect all the district drains annually (s. 88.63(1), Wis. Stats.; s. ATCP
48.14(1), Wis. Admin. Code).
Hold a public meeting each year to review the annual report (s. ATCP
48.14(3), Wis. Admin. Code).
File reports as required under law (s. 88.24, Wis. Stats.; s. ATCP
48.14(3), 48.16(2), and 48.22(2), Wis. Admin. Code).
Settle disputes between districts (s. 88.14, Wis. Stats.).
Protect and preserve district drains and property.
Design, construct and maintain district drains and corridors to:
o Promote the public health or welfare and drain or
protect lands with the least damages and greatest
benefit to all of the affected lands.
o Provide for effective access to the drain, protection of
water quality in the drain, and placement of dredge
materials as part of drain maintenance. (s. 88.74(3),
Wis. Stats.).
o Minimize soil erosion and movement of suspended solids into
district drains (s. ATCP 48.30(2), Wis. Admin. Code).
o Remove the volume of water from a 10-year 24-hour rainfall
event within 48 hours (s. ATCP 48.26(1), Wis. Admin. Code).
o Stabilize ditches when subjected to 10-year peak discharge (s.
ATCP 48.26(2)(a).
o Control the growth of woody vegetation in district ditches and
corridors to ensure effective drainage and access (s. ATCP
48.28, Wis. Admin. Code).
Inspect district drains and corridors within 3 weeks after a storm
in excess of the 25-year, 24-hour rainfall event (s. ATCP 48.16,
Wis. Admin. Code).

Note: See Appendix G.
Prepare and submit specifications for each drainage district under

its jurisdiction (s. ATCP 48.20, Wis. Admin. Code).

Notify landowners every three years that they have land in a
district; provide annual contact information to the department and
clerks; provide assessment information to the clerks of pertinent
taxation districts by November 1% of each year (s. 88.212, Wis.
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Stats.).

3 Maintain district drains and corridors to conform to the formally
established specifications (s. ATCP 48.26(3), Wis. Admin. Code).

5> Obtain the department’s approval prior to performing a
construction project (s. ATCP 48.34, Wis. Admin. Code).
Maintenance projects designed to bring district drains into
compliance with the formally established specifications are not
considered construction projects.

5> Notify the department before beginning a maintenance project
that will involve the removal of more than 3,000 cubic yards of
material (s. ATCP 48.26(5), Wis. Admin. Code).

COUNTY DRAINAGE BOARD MEMBERS

Selection of
Officers
(s.88.17 and
88.18, Wis.
Stats.)

Chair's Duties

Secretary's
Duties

The county drainage board must elect a president (commonly referred to as
the county drainage board chair) and a secretary. The county treasurer
generally serves as treasurer for the county drainage board, although the
county drainage board may also appoint a treasurer (s. 88.18, Wis. Stats.).
The county drainage board may assign part or all of the county treasurer's
duties to the county drainage board treasurer. The county drainage board
treasurer acts as deputy of the county treasurer (s. 48.49(2), Wis. Adm.
Code). The drainage board must enter into a written agreement with the
appointed treasurer and the county treasurer. This agreement specifically
spells the duties of each. County treasurers are not members of the county
drainage board and do not receive per diem. A county drainage board
deputy treasurer must post a bond and can be reimbursed for expenses.

5> Select dates and times of hearings and regular business meetings of the
county drainage board.

3> Conduct all meetings and hearings in accordance with Wisconsin's
open meetings laws. (See page 5-1.)

5> Call for a vote on each motion made at a meeting or hearing.

3 Act as legal custodian of all drainage records. (See pages 5-12 through
5-14.)

3 Comply with public records law (See Appendix C, subch. Il, ch. 19,
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County
Drainage Board
Member Duties

Wis. Stats.)

Prepare and issue all required notices. (See pages 5-7 through 5-11.)
Prepare and maintain a book of meeting minutes (s. 88.19, Wis.
Stats.).

Maintain records on all county drainage board proceedings (s.
88.19(1), Wis. Stats.).

Keep records of last confirmed benefits and costs assessments;
maintain records on drainage payments (s. 88.19(2), Wis. Stats.).
Certify past due assessments to municipal clerks (s. 88.42(1), Wis.
Stats.).

Distribute certain records to the department, county zoning
administrator, and county (s. 88.19(4), Wis. Stats.).

Attend meetings and hearings of the county drainage board.

Read and analyze submitted materials in preparation for county
drainage board discussions and deliberations.

Become familiar with drainage laws and practices.

Keep an accurate record or log of services and expenses incurred in
the performance of duties for each drainage district (s. 88.17(8), Wis.
Stats.).

Note: The log should include: date of activity, drainage district name, description of activity, and
expense incurred.

File bills for compensation and expenses with the treasurer for
reimbursement (s. 88.17(8), Wis. Stats.).

Notify the circuit court of county drainage board vacancies or term
expirations (s. 88.17(2d), Wis. Stats.).

Fill out inspection reports when conducting a site inspection (ss.
48.14, 48.16, Wis. Admin. Code). Report to the county drainage
board on activities and observations at the next county drainage board
meeting, and include inspection reports in the Annual Report (see
Appendix F), which is due to the department, county zoning
administrator, and various town and/or city entities in which district
territory is located by December 1 of each year (see page 5-16) (s.
88.24, Wis. Stats.).

File a certified copy of all assessments with the register of deeds (s.
88.40(1), Wis. Stats.).
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Duty to Follow
Previously
Ordered
Drainage
Determinations
(s. 88.32 and
88.35, Wis.
Stats.; s. ATCP
48.34, Wis.
Admin. Code)

When a drainage district is first formed, the county drainage board must
clearly specify to the circuit court whether the drains proposed in the
petition will best accomplish the drainage that is requested in the area that
should be drained. If the drains proposed will not accomplish the desired
results, the county drainage board must recommend other drains, or any
increase or decrease in the area drained, in order to accomplish the
expected drainage.

As it proceeds to lay out the drainage system in the newly organized
district, the county drainage board must locate and design the district
drains of sufficient depth and capacity to adequately drain the lands. The
design plans for the drainage district must include the boundaries of the
district, the location of all district drains, and the grade profiles of the
district drains. These determinations become part of the permanent records
of the district, and form the legal basis for determining benefits, awarding
damages, assessing costs, and maintaining district drains.

A county drainage board must obtain approval from the department before
pursuing projects that will change the formally established alignment,
depth, profile, grade, capacity, or water level in a district drain. (See pages
6-9 to 6-12.) Projects resulting in a change in any of these features are
considered construction projects. The county drainage board must obtain
the department’s approval for changes to any of these features even if no
physical work on the district drain will be required. (See pages 6-19 to 6-
23).

Note: “Formally established” means these established by an order of the county circuit court, or those legally
established by a county drainage board under s. ATCP 48.20 or 48.21, Wis. Admin. Code.

DEPARTMENT OF AGRICULTURE, TRADE AND CONSUMER

PROTECTION

Department’s
Duties and
Authorities
(s. 88.11, Wis.

3> Employ an engineer to provide technical assistance to improve district
operations.

3 Assist districts in developing hydrologic and hydraulic information
about project effectiveness.
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Stats.)

Enter onto any lands to perform inspections of drainage districts to
determine compliance with state laws.

Review inspection reports and annual reports submitted by the county
drainage boards.

Establish performance standards for drainage district structures,
ditches, maintenance and operations, in order to minimize adverse
effects on water quality.

Review and approve district maintenance plans, including plans for
drainage, drainage control, soil conservation and water conservation.
Review and approve designs for new drains and structures, and for
proposed construction projects.

Require alteration of plans, designs, and existing structures in order to
achieve and maintain compliance with performance standards.
Prepare environmental assessments and environmental impact
statements for proposed construction projects, as necessary (s. ATCP
48.38(4) and (5), Wis. Admin. Code).

Coordinate drainage district activities with the Department of Natural
Resources (DNR).

Assist county drainage boards in applying for permits.

Provide guidelines for compliance with federal and state agricultural
and conservation programs.

Provide guidance to county drainage boards and professional
engineers.

Maintain a list of professional engineers the department considers
qualified to give competent advice on drainage matters (s. 88.21(5),
Wis. Stats.).

Establish procedures for assessments and reassessments.

Issue a stop work order prohibiting construction or alteration of a
district drain until necessary plans are approved or until a project
complies with the law.

Inspect and copy any records kept by the county drainage board, or by
any private individual, business or governmental agency (s. 88.19(5),
Wis. Stats., and s. ATCP 48.18(2)(a), Wis. Admin. Code).

Conduct inspections or other investigations to verify county drainage
board reports and determine compliance with statutes and rules (s.
88.11(1)(a), Wis. Stats., and s. ATCP 48.18(2)(b), Wis. Admin.

2-8



Code).

3 Investigate violations of the drainage statute or rule (s. ATCP 48.50,
Wis. Admin. Code).

3 Issue orders, without prior notice or hearing (s. ATCP 48.52(1), Wis.
Admin. Code). (See page 7-2.)

3 Conduct an informal or formal hearing for persons who feel adversely
impacted by an order of the department (s. ATCP 48.54, Wis. Admin.
Code).

3> Bring an action in a circuit court to recover a civil forfeiture from any
person who violates the statutes or rule.

3> Authorize a variance for any standard or requirement of the
administrative rule, as deemed necessary by the department
(s. ATCP 48.56, Wis. Admin. Code).

Note: A variance may not be granted for statutory requirements.

3> Perform any functions related to drainage districts the department
considers appropriate.

The Department | The department is required by law to review and approve district plans and

Report designs. In addition, the department will provide technical assistance and
(s. 88.11 and guidance to county drainage boards and the circuit courts in regard to
88.35, Wis. drainage activities.

Stats.)

In particular, the department is required to assist the circuit court and the
county drainage board when a new district is formed, when district drains
are first laid out, when land is annexed to a district, or when construction
projects are planned. In these situations, the department must prepare a
report if the area proposed for drainage exceeds 200 acres. The department
may direct the county drainage board or the petitioner(s), with the aid of an
engineer listed on the department’s approved list of professional engineers,

to make the necessary survey and evaluation for the report.

The department report must include all of the following:

3 The location, design, feasibility, and cost of the proposed outlet drains.

3> A general description of the additional drainage necessary to reclaim
the land fully for general agricultural purposes, and the probable costs.

3> A comparison of the benefits in the different parts of the district on the
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basis of the location and design of the proposed district drains.
3 The physical features of the land to be drained.

CIRCUIT COURT

County
Drainage Board
Creation and
Appointments

(s. 88.17(1), Wis.
Stats.)

Drainage
District Creation
(s. 88.34(3), Wis.
Stats.)

Drainage
District
Dissolution
(s. 88.82, Wis.
Stats.)

When the petition for organization of the first drainage district in a county is
filed, the circuit court must appoint a county drainage board. Alternatively,
when a county drainage board is not organized in a county that already has a
drainage district, a landowner in the district or the department can petition
the circuit court to appoint a county drainage board. The circuit court also
fills any vacancies. (See page 3-1.)

After a petition is filed to organize a new drainage district, the circuit court
decides whether to authorize the new drainage district. The decision is
based, in part, on a report submitted by the county drainage board.

(See page 3-3.) The circuit court must make the following findings:

3 That the petition has the sufficient number of signers.

3 That the lands described in the petition, along with any additional lands
recommended by the county drainage board, will be improved by the
proposed work.

3 That the public health or welfare will be promoted.

3 That the cost of construction will not exceed 75 percent of the benefits
to be derived from the proposed work.

3 That the proposed work will not materially injure or impair fish or
wildlife habitat, scenic beauty, conservation of natural resources, or
other public rights or interests.

A petition to dissolve a district must be filed with the circuit court.

(See page 4-11.) The circuit court then holds a hearing to determine if the
drainage district should be dissolved.

2-10



County

Drainage Board

Dissolution

(s. 88.17(9), Wis.

Stats.)
Appeals of
County Drainage
Board Decisions
(s. 88.09, Wis.
Stats., and s.
ATCP 48.45,
Wis. Admin.
Code)

Enforcement of
County Drainage
Board Decisions

The circuit court may abolish a county drainage board if there are no longer
any drainage districts under its jurisdiction.

If a landowner believes that a county drainage board is violating the statutes
or rule, the landowner may file a written petition with the department that
includes a description of the alleged violation. The department may perform
an investigation to determine if the allegations are true. If the department
determines that the county drainage board has violated the statutes or rule,
the department will issue an order directing the county drainage board to
correct the violation.

A landowner may also go to the circuit court to appeal decisions by the
county drainage board. The petition to appeal the decision must be filed
with the court within 30 days of the publication of the order or action. The
circuit court may take evidence and may appoint a referee to submit a report.
The circuit court may modify or even reverse a county drainage board
decision.

A landowner does not have to petition the county drainage board or the
department before deciding to take court action.

The circuit court may enforce an order of a county drainage board by issuing
an injunction or by ordering some other appropriate relief.

LANDOWNERS

Responsibility to
Notify the County
Drainage Board
(s. ATCP
48.40(2), Wis.
Admin. Code)

All landowners are required to notify the county drainage board of any
proposed activity that may affect a district drain in any way. This applies
to any landowner, whether an individual, city, town, village, county, state,
or business who owns lands that receive water from or discharge water to a
drainage district, regardless of whether the land is included in the drainage
district.
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Responsibility to
Notify the
County
Drainage Board
(cont.)

The landowner should provide written notification to the county drainage
board describing the proposed action. The county drainage board may
require the landowner to submit written detailed plans to the county
drainage board prior to the proposed activity. The county drainage board
will review the proposal at a regular county drainage board meeting. The
county drainage board may approve the plans, may require that additional
erosion control or sediment reduction measures be made a part of the plan
(s. ATCP 48.30(6), Wis. Admin. Code), or may require additional
information before approval of a proposal.

Note: Some proposed activities may also require pre-approval from the department, DNR, or other
authorities.

Activities requiring landowners to give prior notification to the county
drainage board include:
3 Making land use changes.

Note: Examples of changing land use include: grasslands into cropland, croplands into housing,
cropland into wetlands, or pasture lands into croplands. Changes should be noted on the landowner's
USDA-NRCS conservation plan, or other farm conservation plan on file at the county land conservation
department office.

3 Altering the flow of water into or from a district drain (s. ATCP
48.40(1)(a), Wis. Admin. Code).

3 Cleaning, extending, or enlarging a private drainage ditch (s. 48.44(2),
48.40(1)(b), 48.40(1)(a), Wis. Admin. Code).

3 Connecting a private drain to a district drain, including the installation
of new field tiles, (s. 48.44(1), Wis. Admin. Code, and s. 88.92(1),
Wis. Stats.).

3 Installing private dams in private drainage ditches (s. 48.40(1)(a) and
(c), Wis. Admin. Code).

3 Removing existing district or private dams from ditches (s. 48.40(1)(a)
and (b), Wis. Admin. Code).

5> Disconnecting a private drain from a district drain (s. 48.42(1), Wis.
Admin. Code).

3 Removing other private or district ditch obstructions, such as: beaver
dams, dead falls, sand bars, or sediment deposits (s. ATCP 48.40(1)(a)
and (c), Wis. Admin. Code).

3 Removing lands from inclusion in a district (s. ATCP 48.42(1), Wis.
Admin. Code).

3> Withdrawing water from a district drain (s. ATCP 48.44, Wis. Admin.
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Responsibility to
Notify the
County
Drainage Board
(cont.)

Other
Responsibilities
of Landowners

Failure to
Comply

Rights of
Landowners

Code).

Note: Certain exceptions apply. (See page 4-4.)
Removing a spoil pile (s. 88.92(1), Wis. Stats.).

Placing a structure or obstruction in a district drain (s. ATCP 48.33
and 48.44, Wis. Admin. Code).

Note: Certain exceptions apply. (See page 4-4.)

Manipulating the water levels in the ditches (s. ATCP 48.40(1)(a) and
(c), Wis. Admin. Code).

Taking any action which affects the operation of the drainage district,
or the costs incurred by the drainage district (s. ATCP 48.40(1)(c),
Wis. Admin. Code).

Row cropping or placing obstructions within the district corridor (s.
88.74(5), Wis. Stats.).

Landowners in the district must do the following:

el

Allow access to district ditches and drainage corridors for inspection
and maintenance (s. 88.13, 88.74(4), Wis. Stats., and s. ATCP
48.12(1), Wis. Admin. Code).

Establish erosion control practices, as necessary, on own lands (s.
ATCP 48.30(5) and (6), Wis. Admin. Code). (See page 6-10.)
Comply with lawful orders of the county drainage board.

Pay cost assessments (s. 88.41, Wis. Stats.; s. ATCP 48.02(1), Wis.
Admin. Code).

Landowners in the district may notify the county drainage board of any

concerns in the operation of the district drains or any damages observed.

A county drainage board may take various actions in response to

landowner actions that adversely affect a drainage district. (See pages 7-1
and 7-2.)

A landowner in a drainage district has the right to:

e}

Access drainage, as provided in the formally established
specifications for the drainage district.

Note: “Formally established” means these established by an order of the county circuit court, or those

legally established by a county drainage board under s. ATCP 48.20 or 48.21, Wis. Admin. Code.
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Rights of
Landowners
(cont.)

Petition the court to organize or dissolve a drainage district (s. 88.27
and 88.82, Wis. Stats.).

Petition the county drainage board to enlarge existing district drains or
construct additional district drains to improve drainage (s. 88.71, Wis.
Stats.).

Petition the county drainage board to form a subdistrict to obtain more
thorough drainage (s. 88.70, Wis. Stats.).

Petition the county drainage board to hold a district meeting (s.
88.215, Wis. Stats.).

Petition the county drainage board to conduct a benefits reassessment
(s. 88.46, Wis. Stats., and s. ATCP 48.06(2)(b), Wis. Admin. Code).
Petition the county drainage board to annex or withdraw lands from an
existing drainage district (s. 88.77, 88.78 and 88.80. Wis. Stats.).
Petition the county drainage board to restore, repair, maintain, or
modify a district drain in order to bring it into compliance with the
formally established specifications (s. ATCP 48.45(1)(a)1, Wis.
Admin. Code).

Petition the county drainage board to remove dams or other
obstructions to provide an adequate outlet (s. 88.72, Wis. Stats.; s.
ATCP 48.45(1)(a)2, Wis. Admin. Code).

Petition the county drainage board to correct a violation of ch. 88,
Wis. Stats., or ch. ATCP 48, Wis. Admin. Code (s. ATCP
48.45(1)(a)3, Wis. Admin. Code).

Appeal decisions of the county drainage board made by rule or order
to the circuit court (s. 88.09, Wis. Stats.).

OTHER COUNTY OFFICERS

County
Treasurer's
Duties

(s. 88.18, Wis.
Stats.)

3 Collect monies, including assessments, penalties, or interest, payable to

drainage districts.

Keep separate accounts for each drainage district.

Retain, if necessary, for the benefit of the county, a portion of the
interest received on drainage district funds. The retained funds may
not exceed the costs of the county treasurer's services, the cost of the
zoning administrator in maintaining county drainage board records, and
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the costs to the zoning administrator for providing copies of records to
the county drainage board or the public.

County Zoning | 3 Keep all copies of county drainage board records submitted by the

Administrator's county drainage board secretary and the department.

Duties 3 Act as the public access point for the drainage district records and

(s. 88.19(7), Wis. maps, and provide copies as requested by the county drainage board or
Stats.) the public.
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Chapter 3

Organizing County Drainage Boards and Drainage Districts

ORGANIZATION OF THE COUNTY DRAINAGE BOARD

Appointment
and Term of
Members

(s. 88.17, Wis.
Stats.)

Appointment
and Term of
City or Village
Members (s.
88.17(2r), Wis.
Stats.)

County
Drainage Board
Vacancies

(s. 88.17(2h),
Wis. Stats.)

County drainage board members are appointed by the circuit court. The
original county drainage board must consist of three members, though the
county drainage board may later increase its membership to five by passing a
county drainage board rule at any regular meeting. The original members
serve staggered one-, two-, and three-year terms. Any subsequent county
drainage board members have terms of three years. When a member's term
expires, the member continues to serve until a successor is appointed by the
circuit court and files the official oath.

If the corporate limits of a city or village contain any portion of a drainage
district, the city or village may notify the circuit court that it will recommend
a drainage board member. The board will increase its membership to five
individuals, serving staggered five-year terms. The court appoints the city or
village representative from the list of recommendations. If drainage districts
overlap the corporate limits of multiple cities or villages, then the
appointment will rotate among these municipalities.

The county drainage board must notify the circuit court of any vacant

positions. The circuit court appoints a successor selected from among those

persons who have been recommended by any of the following:

3 The county agriculture and extension education committee, which should
submit at least three names for each vacancy,

3 Three or more landowners owning property in a drainage district in the
county,

3 Local or statewide agriculture, engineering, local government, or real
estate organization, including those listed in s. 88.17(2h)(c), Wis. Stats.,

3 DATCP, which may recommend individuals with relevant engineering
experience.
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Member
Qualifications
(s. 88.17, Wis.
Stats.)

Expenses and
Compensation
(s. 88.17, Wis.
Stats.)

Limited
Liability of
County
Drainage Board
Members

(s. 88.172, Wis.
Stats.)

If a position has been vacant for longer than six months, the department or a
landowner in the district can petition the circuit court to fill the vacancy.

One county drainage board member must be an experienced farmer who is
familiar with drainage, and one other member must be familiar to some
extent with drainage engineering. Owning land within one of the drainage
districts within the county does not disqualify a person from being a county
drainage board member. That member can ask the circuit court to appoint a
substitute to act when the matter involves that member's drainage district.

County drainage board members are reimbursed from drainage district funds
for actual and reasonable expenses incurred in the performance of their
duties. The county drainage board may also authorize a per diem, not to
exceed $40. In addition, the county board may reimburse county drainage
board members for costs incurred on behalf of the county. Any appointed
deputy treasurer, excluding the county treasurer, may be compensated for
actual and reasonable expenses.

A county drainage board member is generally not personally liable for

damages, settlements, fees, fines, penalties, or other liabilities because of

actions taken or not taken as a county drainage board member. A county

drainage board member could be found liable, however, if any of the

following can be proven:

3 A willful failure to deal fairly with any person when the county drainage
board member has a material conflict of interest in the matter.

3 Aviolation of criminal law, unless the county drainage board member
had reasonable cause to believe the conduct was lawful.

3> Improper personal profit to a county drainage board member.

3  Willful misconduct.

Protection does not generally apply to actions brought by a governmental
unit or agency, or in certain special types of actions under state or federal

laws.
See Wisconsin Act 456
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Limitation on
County
Drainage Board
Liability

(s. 893.80, Wis.
Stats.)

Conflict of
Interest

(s. 88.20, Wis.
Stats.)

If a county drainage board or its members or agents are found liable for
damages, the maximum amount recoverable is $50,000.

No county drainage board member may deal in drainage district securities, or

have interest directly or indirectly in:

3 Any contract with the county drainage board;

3 Any contract for work or materials for a drainage district;

3 Any contract for sale of machinery or materials for, or to, the county
drainage board; or

3 Wages or supplies for persons employed to work in, or for, a drainage
district.

ORGANIZATION OF A DRAINAGE DISTRICT

Eligible
Petitioners

(s. 88.27(1), Wis.

Stats.)

Contents of
Petition

(s. 88.28(1), Wis.

Stats.)

Either of the following may file a petition with the circuit court for

organization of a drainage district:

3 Owners of more than 1/2 of the area proposed to be organized into a
drainage district. The state may not be a petitioner.

3 The majority of landowners in the area proposed to be organized into a
drainage district. In addition, the majority of landowners must
represent at least 1/3 of the lands in the proposed district. State-owned
land does not qualify.

The petition must contain the following information:
3 A description of the lands to be included.
3 Statements that:
« The lands will be improved by drainage;
« The public health or public welfare will be promoted by drainage;
and,
« The cost of construction will not exceed 75% of the appraised
benefits arising from such drainage.
3 A map or sketch of the lands, showing proposed district drains.
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Referral to the
County Drainage
Board

Role of the
Drainage Board

Analyze
(s. 88.29(2), Wis.
Stats.)

Hold

Hearing
(s. 88.29, Wis. Stats.)

Report
(s. 88.32(1), Wis. Stats.)

3 A proposed name or number for the district.

3 The names and addresses of all owners and mortgagees of land to be
included.

3 Descriptions of any drains previously constructed under any state law.

Upon receipt of the petition, the circuit court must first refer the petition to
the county drainage board (s. 88.29(1), Wis. Stats.). If no county drainage
board exists, the circuit court must first create the county drainage board.
The circuit court will then order the county drainage board to prepare a
report and which includes a recommendation on whether the proposed
district should be organized (s. 88.32, Wis. Stats.).

In preparing its report to the circuit court, the county drainage board must

do all of the following:

3 Hire an engineer on the DATCP-approved list to do the following:

o Examine the lands to be included, and all other lands the county
drainage board believes will be benefited or damaged by the
proposed work.

o Consider whether the proposed district drains are satisfactory to
accomplish the expected drainage.

3 Publish a class 3 notice of hearing. (See page 5-11.)

3 Mail notices to the chair of the county highway committee or highway
commissioner, the chair of the county land conservation committee, the
DNR Secretary, the department, any railway company involved, and all
landowners and mortgagees of lands affected.

3 Hold a public hearing to obtain comments from all interested persons.

3 Prepare a written report which includes the following information:

o Whether the petition has the required number of signers.

o Whether the lands in the petition will be improved by drainage.

o Whether other lands in the vicinity also require drainage.

o Whether the proposed drainage is feasible.

o Whether the public health or public welfare will be promoted by
the proposed work. The county drainage board must consider
whether the cumulative effects of drainage over time will affect
water temperatures or water levels of lakes, streams or subterranean
sources of water supply, and whether the need to drain land for
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Filing
Report
(s. 88.32, Wis. Stats.)

Role of the
Circuit Court
(s. 88.34, Wis.
Stats.)

cultivation or other purposes is sufficiently great to warrant the
possible harmful effects noted.
o The area that should be drained.

Note: The county drainage board may recommend an increase or decrease in the area to be drained.

o Whether the benefits of such work will exceed the costs of
construction by the required amount.

o Whether the district drains proposed in the petition will best
accomplish the drainage requested.

Note: The county drainage board may recommend other district drains as necessary.

o Other facts that the county drainage board feels will aid the circuit
court in its decision.

File the report with the circuit court within 30 days after final
adjournment of the public hearing. The county drainage board must
also file proof with the circuit court that proper notice of a public
hearing was given, and the minutes of that hearing.

If the district exceeds 200 acres, file the report with the department
before filing with the circuit court. The department has 45 days to file
its own report with the circuit court and make recommendations for
approval or disapproval of the creation of the district.

When the circuit court has received the report of the county drainage board

and any required report from the department, the circuit court must

schedule a hearing. The circuit court must publish a class 3 notice, and

mail the notice to the same individuals the county drainage board was

required to notify.

The circuit court must order the organization of the district and file the

order with the register of deeds, if it finds all of the following:

e

e

The petition has the sufficient number of signers.

The lands recommended by the county drainage board for inclusion in
the district will be improved by drainage.

The public health or public welfare will be promoted by drainage.

The cost of construction will not exceed 75% of the benefits derived
from the work, or the petitioners have posted sufficient bond or monies
to pay for the portion exceeding 75% of the benefits.
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Initial Startup by
the County
Drainage Board
(s. 88.35, Wis.
Stats.)

Laying out
District Drains

Permits

Assessments

Report and
DATCP
Approval

3 The proposed work will not materially injure or impair fish or wildlife
habitat, scenic beauty, the conservation of natural resources, or other
public rights or interests.

Upon organization of the district, the county drainage board must, with the
help of an engineer from the DATCP-approved list, lay out the district
drains to adequately drain the lands proposed to be drained, assess the
benefits to each parcel, award damages as necessary, estimate the costs of
construction, assess the costs of construction in proportion to the benefits
received, and estimate the annual costs of maintenance and operation of the
district.

The county drainage board must hire an engineer from the DATCP-
approved list to prepare profiles showing the grades of all district drains,
and maps showing the boundaries of the district and the proposed location
of all district drains, in accordance with ATCP 48.20, Wis. Stats. In
establishing the district drains for the drainage district, the county drainage
board is not confined to the location, depth, number, route or size of the
district drains as stated in the petition, but may lay out the drainage system
in the manner that the county drainage board considers best to adequately
drain the lands proposed to be drained. The county drainage board may
also include additional lands it feels are appropriate using annexation
procedures (see page 4-6), or it may exclude lands through withdrawal
procedures (see page 4-8).

If navigable waters are affected by the proposed drainage, the county
drainage board must obtain any necessary permits or meet any conditions
for exemptions that apply under chs. 30,31, 281 & 283, Wis. Stats., and
other applicable laws from the DNR or other authorities. (See page 6-23.)

The county drainage board must also assess benefits, award damages, and
assess costs. (See pages 6-1 through 6-6.)

After completing its design work, the county drainage board must prepare
a written report including profiles, maps, assessments, and damage awards.
If the area exceeds 200 acres, the report must be sent to the department,

which then has 45 days to review and approve or disapprove the report.
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Hearing
(s. 88.36, Wis. Stats.)

Note: Any construction project, including initial startup, must receive prior approval of the department (s.
ATCP 48.34, Wis. Admin. Code).

The county drainage board must also hold another public hearing, noticed
in the same way as the previous hearing, on this report. The county
drainage board may amend or modify the report as necessary. Upon a
determination by the county drainage board that the report is final, the
county drainage board issues an order confirming the assessments and
awards for damages. After receiving all permits and approvals, the county
drainage board proceeds with the work outlined in the order.
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Chapter 4

Changing Drainage District Operations

DESIGNATING DISTRICT DRAINS

Requirements
for Designating
a District Drain
(s. ATCP
48.20(5), Wis.
Admin. Code)

Drains within the limits of a drainage district can be classified as “district

drains” or “private drains”. County drainage boards are responsible for the

construction (unless the drain is already in existence), operation,

maintenance, and repair of district drains. Individual landowners are

responsible for the construction, operation, maintenance, and repair of

private drains. Drains which collect water from more than one landowner

are not automatically classified as district drains.

In general, a drain is classified as a district drain if it is designated as such

by the circuit court and shown on the approved specifications as a district

drain. Circuit courts generally considered the drains shown on the map

creating a drainage district to be the district drains. A drain can also be

classified as a district drain if the county drainage board does any of the

following:

el

Documents by a circuit court order that the drain has been classified as
a district drain.

Documents that the drain has historically been operated and maintained
as a district drain. This may include, for example, documentation that
the drain has been cleaned in the past by the county drainage board and
that the cleanout was paid for by the drainage district landowners.
Obtains the written consent of every landowner who owns or holds
easement to land on which the drain is located.

Purchases or condemns all of the land required for that drain. If the
drain is a ditch, the county drainage board must also purchase or
condemn the land required for the 20-foot corridor on both sides of the
district ditch. (See s. 88.21(6) and ch. 32, Wis. Stats.)

Properly designates the drain as a district drain under s. 88.73 or 88.77
to 88.791, Wis. Stats.
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Revising Any time a drain is newly designated as a district drain, the county
Specifications drainage board must revise the specifications (map) of the drainage district

(s. ATCP and submit a copy of the revised map to the department, the county zoning
48.21(2)(b), administrator, and the county register of deeds. The revised map must
Wis. Admin. clearly show the new district drain. The county drainage board must also
Code) submit proof that the process of designating the drain as a district drain

was in compliance with the requirements outlined above.

OBSTRUCTING OR ALTERING DISTRICT DRAINS

Requirements No one may obstruct or alter a district drain without first receiving written
for Obstructing | approval from the county drainage board.

or Altering
District Drains | Exceptions: An owner of land adjacent to a district drain may withdraw

(s. ATCP 48.44, | water from a district drain without the county drainage board’s prior

Wis. Admin. approval. This can include placing a structure in a district drain to allow
Code) the withdrawal of water. All of the following must apply in these
situations:

3> Before withdrawing the water or placing the obstruction in the district
drain, the landowner must notify the county drainage board under s.
ATCP 48.40, Wis. Admin. Code.

3 If a permit is required under s. 30.18(2)(a)2, the landowner obtains a
permit from the DNR.

3 The obstruction does not elevate the water surface elevation in the
district drain above the base flow elevation specified as part of the
formally established grade profile for that district drain.

3 If the district drain has navigable stream history, neither the obstruction
nor the withdrawal of the water reduces the base flow below the
minimum base flow required by the DNR for that district drain.

3 The withdrawal of water causes or makes a district drain more
vulnerable to any of the following:
o Damage to any structure in a district drain,
o Deposition of excavated materials in a district drain,
o Weakening, undercutting, or
o Accelerated erosion of any sidebank in a district drain.
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Removing
Obstructions

Landowner Petitions
(s. ATCP 48.45(1)(a),
Wis. Admin. Code)

County Drainage
Board’s Response to
Petition

(s. ATCP 48.44, Wis.
Admin. Code)

A landowner may petition the county drainage board to remove an
obstruction that was placed in a district drain in violation of these
requirements. If the obstruction was placed without the written approval
of the county drainage board, or if the obstruction was placed without
meeting the requirements of the “Exceptions” described above, the county
drainage board can order the obstruction to be removed at the expense of
the landowner who placed the obstruction.

A county drainage board can request additional information when it
receives a request to place an obstruction in a district drain, or when it has
been notified by a landowner adjacent to a district drain that they are
planning to place an obstruction in a district drain (see “Exceptions” on
page 4-2). For instance, a county drainage board can require a landowner
to demonstrate that they have met all of the required conditions for placing
an obstruction in a district drain to withdrawal water (see “Exception” on

page 4-2).

A county drainage board can issue a written order prohibiting a landowner
from withdrawing water if the drainage board concludes that the
withdrawal violates any of the requirements of ch. ATCP 48, Wis. Admin.
Code. The county drainage board must include the basis for refusing to
allow the withdrawal of water in the written order.

STRUCTURES RESTRICTING DRAINAGE

Requirements

(s. ATCP 48.33,

Wis. Admin.
Code)

Exceptions
To Protect Public
Health, Welfare, and
Safety

County drainage boards may not install or modify any structure, or allow

any other person to install or modify a structure, in a district drain if it will

cause either of the following:

3> Avrise in the water level above the water level shown on the formally
established grade profile for that district drain

3 A sslow down in the runoff of water from upstream lands

The following temporary modifications are allowable:

3 The placement of a temporary structure, or the modification of an
existing structure, in a district drain if it is necessary to protect the
public health, safety, or welfare.
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To Perform Construction
or Maintenance
Activities

To Provide Relief
During a Drought

For Cranberry
Operations

3 The placement of a temporary structure, or the modification of an
existing structure, in a district drain if it is necessary for construction or
maintenance activities allowed under ch. 88, Wis. Stats., and ch. ATCP
48, Wis. Admin. Code.

3> The placement of a temporary structure, or the modification of an
existing structure, in a district drain to provide essential crop irrigation
during a drought, if all of the following apply:

o The county drainage board gives written notification of the
proposed structure or modification to every affected upstream
landowner. An affected landowner is one whose flow of water will
be impeded. Affected lands may include lands within the district
that could potentially be drained further by the construction of
additional drains that would discharge into existing district drains.
The county drainage board has resolved, to the satisfaction of all
objecting landowners, every objection made by upstream
landowners who will be affected. The county drainage board may
require the landowner wishing to install or modify a structure to
follow certain conditions in order to resolve a landowner’s
objection.

o The county drainage board has approved the structure or
modification. The county drainage board may include written
conditions in their approval of the structure if the county drainage
board feels the conditions are necessary to protect the public
interest and the interests of all landowners in the drainage district.

3 The placement of a temporary structure, or the modification of an
existing structure, in a district drain to provide water for cranberry
harvest, or for cranberry winter ice cover, if all of the following apply:
o The structure or modification will not be installed for more than 14

days for cranberry harvest, and not more than 14 days for winter ice
cover. A cranberry grower can request the county drainage board
to allow an extension to the allowed 14-day period. The cranberry
grower must demonstrate that the extension is needed for good
reasons. The county drainage board may allow an extension of up
to 7 more days.

Note: If the county drainage board approves an extension, the extension would be for one time only, and
would not allow the cranberry grower to continue this extension without receiving proper county drainage
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board approval for each incident that the grower would like to extend the allowable 14-day period.

o The county drainage board gives written notice of the proposed
structure or modification to every upstream landowner whose flow
of water will be impeded. Affected lands may include lands within
the district that could potentially be drained further by the
construction of new private or district drains that would discharge
into existing district drains.

o The county drainage board has resolved, to the satisfaction of all
objecting landowners, every objection made by upstream
landowners who will be affected. The county drainage board may
require the cranberry grower to follow certain conditions in order to
resolve an affected landowner’s objection.

o The county drainage board approves the structure or modification.
A county drainage board may include written conditions in their
approval if the county drainage board thinks the conditions are
necessary to protect the public interest and the interests of all
landowners in the drainage district.

Note: A person installing or modifying a structure in a district drain may also need a permit from the
Wisconsin Department of Natural Resources if the district drain has a navigable stream history.

ANNEXATION

Annexation of
Lands

Petition

A county drainage board may annex lands into an existing drainage district

if:

3 Landowners adjacent to the district petition the county drainage board
to be included in the district and receive benefits (s. 88.77, Wis. Stats.);
or

3 Lands outside the district are receiving benefit (s. 88.78, Wis. Stats.).

To annex undrained lands (s. 88.77, Wis. Stats.):

A petition must be filed with the county drainage board which is signed by

either:

3 More than 1/2 of all landowners in the proposed annexation area,
representing more than 1/3 of the lands, OR

3 Owners of more than 1/2 of the lands to be annexed.

The petition must describe the lands, name all known landowners, and
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Department
Report and
Approval

Hearing

County Drainage
Board Order

include a plat map showing the original district and the proposed
annexation.

If the undrained portion of the lands to be annexed exceeds 200 acres, the
county drainage board must request a report from the department. (See
page 2-9.) Within 60 days of the request, the department must approve or
disapprove the annexation.

Note: The department reports and approval are not required for smaller amounts of land.

The county drainage board must hold a public hearing on the petition. If
the undrained portion of lands to be annexed exceeds 200 acres, the
hearing must be held after the county drainage board receives the report
required from the department (see above). A class 3 notice must be
published, with a mailing to all owners and mortgagees of affected lands,
the chair of the county highway committee or the highway commissioner,
the chair of the land conservation committee, the DNR, the department,
and any affected railway company. (See pages 5-7 through 5-10.)

The county drainage board must order annexation of the lands if it finds all
of the following:

3 The petition has the sufficient number of signers.

3 The lands described in the petition will be improved.

3 The public health or welfare will be promoted.

3 The costs for construction will not exceed 75 percent of the benefits.

Note: Alternatively, the petitioners may agree to pay the costs which exceed 75% of the benefits.

3 The work will not materially injure or impair fish or wildlife habitat,
scenic beauty, conservation of natural resources, or other public rights
or interests.

After ordering annexation, the county drainage board must lay out district
drains in the same manner as the initial startup of the drainage district, and
assess benefits for the annexed land. (See pages 3-6 to 3-7.)

To annex benefited lands (s. 88.78, Wis. Stats.):
A county drainage board may also annex lands outside the district which
have been receiving a benefit from drainage in the district. The benefit

may have been previously overlooked, or private drains may have been
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Certain
Annexations

extended onto adjacent land, increasing the originally drained area.

In this situation, any landowner in the drainage district may file a petition
to have the benefited lands annexed and assessed benefits. The county
drainage board must then do the following:

3 Schedule a date for a hearing on the petition. The hearing must be held
within 20 days after receiving the petition.

3 Provide notice of the contents of the petition and the date of the
hearing to the owners of the lands proposed to be annexed. The notice
should indicate that the landowners must show cause why their lands
should not be brought into the district and assessed.

3 Hold a public hearing on the proposed annexation. A class 3 notice
and mailing are required as in the annexation process above. If the
drainage board finds that any of the lands are benefited, it must order
the annexation, and assess benefits and costs to the annexed lands.

3 Issue an order based on its findings and determinations after hearing.

3 Update district plans and specifications according to ATCP 48.20 or
48.21.

A county drainage board cannot annex city, village, or certain town lands
(towns with a state stormwater management permit) into a drainage district

Not Allowed unless the local government adopts a resolution approving the annexation.
(s. 88.785, Wis. | A county drainage board cannot annex lands that are located in a county in
Stats.) which no portion of the drainage district is located. .

WITHDRAWAL

Withdrawal of
Lands (s. 88.80,
Wis. Stats.)

Conditions

Hearing

Any landowner within a drainage district may petition the county drainage
board to withdraw lands from the district if all of the following conditions
exist:

3 All benefits assessed against the lands have been paid.

3 The lands receive no benefit from the drainage district.

3 The district will not be materially injured by the withdrawal.

The county drainage board must schedule a public hearing on the
withdrawal and publish a class 3 notice, with mailing to all owners of
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County Drainage
Board Order

affected lands, the chair of the county highway committee or the highway
commissioner, the chair of the land conservation committee, the DNR, the
department, and any affected railway company.

If the county drainage board determines that the conditions are satisfied, the
county drainage board must issue an order withdrawing the lands from the
drainage district. The county drainage board may require the petitioner to
pay for the hearing expenses.

CONSOLIDATION

Consolidation
of Drainage
Districts

Petition

Hearing

Two or more drainage districts may be consolidated by the circuit court or
by the county drainage board.

Consolidation by the county drainage board (s. 88.791, Wis. Stats.):
The petition to consolidate the districts must be signed by the owners of at
least 10% of the land in each of the districts.

The county drainage board must schedule a public hearing on the petition,
and publish a class 3 notice with mailing to all owners of affected lands, the
chair of the county highway committee or the highway commissioner, chair
of the land conservation committee, the DNR, the department, and any
affected railway company.

If the county drainage board finds the districts will benefit from
consolidation, it must order the consolidation and give the district a new
name. All previous assessments remain in effect, though the county
drainage board may need to reassess benefits in the consolidated district to
make them uniform or equitable for future cost assessments.

Consolidation by the circuit court (s. 88.34(7), Wis. Stats.):

The circuit court may order the consolidation of two or more drainage
districts that are in the process of organization. The circuit court may act
based on a petition from the county drainage board, owners in the districts,
or its own motion. After a public hearing, the circuit court issues its order.
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SUSPENSION AND DISSOLUTION OF SUSPENDED DISTRICTS

Suspension of
District
Operations &
Dissolution of
Suspended
Drainage
Districts

(ss. 88.81,
88.815 Wis.
Stats.)

Administrative
Dissolution

Effective July 14, 2015, the state biennial budget (2015 ACT 55) eliminated
the option of suspension of a drainage district, and established a process for
phasing out suspended districts by either requiring administrative
dissolution or reinstatement. The department files a notice with the circuit
court, transmitting the notice of administrative dissolution to the county

drainage board.

After receiving notice from the court, the county drainage board provides
notice of the proposed dissolution to landowners in the suspended district
and other interested parties, together with an opportunity for any landowner
to request a hearing. If a hearing is requested, the county drainage board
schedules a hearing regarding the proposed dissolution, and provides
adequate notice of the hearing to landowners and other interested parties.

After conducting a hearing, the county drainage board may proceed with the
proposed dissolution if it does all of the following:
1. Determines that the public welfare will not be promoted by the

reinstatement of district operations.

2. Determines that the district does not have any unpaid debts that
would prevent dissolution under s. 88.82 (2), Wis. Stats.

3. Obtains court approval of the proposed dissolution.

If county drainage board satisfies each of the three steps, it completes the
process by providing notice of the dissolution to the circuit court, the
department, and county and other local officials with an interest in the
matter.

If one of the three steps is not satisfied, the county drainage board orders the
district reinstated and provides notice of the reinstatement order to the
circuit court, the department, and county and other local officials with an
interest in the matter.

If no hearing is requested by a landowner, the district is dissolved 36
months after the department’s filing of the notice with the circuit court. If
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the department receives a notice of hearing, but does not receive a notice of
reinstatement, the district is dissolved 48 months after the filing of the

notice.

Effect of Suspension |- Until the status of a suspended district is resolved, a drainage board may
Order
need to seek guidance from the circuit court regarding its authority to incur

expenses or perform work in the district.

Renewing Operations | | f the suspension was ordered by the county drainage board or county
5. 88.81(4), Wis. Stats. o

circuit court:

In the unlikely event that a suspended district is not administrative
dissolved or reinstated under s. 88.815, Wis. Admin Code, the county
drainage board may hear a petition to reinstate operations in a district if the
petition is signed by landowners representing 67 percent or more of the
confirmed benefits in the district, unless there has been no cost assessment
within the last 20 years, then only one landowner needs to sign. No state
agency may sign a petition.

If the county drainage board at properly noticed hearing decides to lift the
suspension, the county drainage board may then issue the order.

Special cases where the county circuit court has jurisdiction:

In some cases, the circuit court may have jurisdiction to reinstate activities
within drainage district. For example, the court must hear a petition to
reinstate assessment authority in the Leola Drainage District. See s. 88.817,
Wis. Stats.

DISSOLUTION

Dissolution of | A drainage district can be dissolved only by an order of the circuit court. The
Drainage order for dissolution is entered by the circuit court after a hearing is
District conducted on a petition to dissolve.
(s. 88.82, Wis.
Stats.)
Petition The number of landowners who must sign the petition varies:
3 If the district has been organized for more than two years, the petition
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Hearing

Standards

Effect of Order

must be signed by landowners representing 67 percent or more of the
confirmed benefits. State-owned lands may not be included.

3 If the district has been organized for less than two years, the petition must
be signed by landowners representing 90 percent or more of the confirmed
benefits. State-owned land receiving benefits may not be included.

3 If it has been at least 20 years since the last cost assessment was made, the
petition needs the signature of only one landowner in the district. State
agencies may not petition to dissolve a district.

3 If a district has been inactive for six or more years, the county treasurer
may petition to dissolve the district.

3 If all of the district land has been incorporated in cities or villages, the
county board may petition to dissolve a district.

The circuit court must schedule a public hearing after receipt of the petition,
and publish a class 3 notice with mailing to all owners of affected lands, the
chair of the county highway committee or the highway commissioner, the
chair of the land conservation committee, the DNR, the department, and any
affected railway company.

The circuit court may order dissolution of an entire district if it finds all of the

following:

3 The petition is signed by the required number of landowners.

3 The public welfare will be promoted by the dissolution of the district.

3 All debts have been paid, funds to pay them have been deposited with the
county treasurer, or all lands have been assessed in full and the
assessments paid.

The county treasurer must distribute any remaining district funds in

proportion to the confirmed benefits. District drains remain common

waterways for the use of all landowners in the dissolved district. Any
landowner may make repairs at the landowner’s expense. Landowners must
obtain approval from other landowners prior to entering neighboring lands.

Any person who obstructs or injures the drains is liable for all damages and

may be fined by the circuit court.

Note: A permit may be needed from the DNR prior to making repairs.
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TRANSFER

Transfer of
District to City,
Village, or
Town
Jurisdiction

(s. 88.83, Wis.
Stats.)

Petition

Hearing

Agreements for Partial
Transfers
(s. 88.83(2m), Wis.
Stats.)

All of the lands of a drainage district lying within the limits of a city,
village, or town may be transferred from the county drainage board to the
city, village, or town jurisdiction. District lands outside the particular
jurisdiction are not affected by the transfer.

Either of the following may petition the county drainage board for a

transfer:

3 The owners of the majority of the land that lies within the limits of the
city, village, or town.

3 The city, village, or town may pass a resolution to accept the specified
drains and administer them under the city, village, or town drainage
laws as in the public interest. The resolution must be published as a
class 1 notice. The local jurisdiction then files a petition with the
county drainage board requesting transfer of the lands.

The county drainage board must schedule a public hearing after receipt of
the petition, and publish a class 3 notice with mailing to all owners of
affected lands, the chair of the county highway committee or the highway
commissioner, the chair of the land conservation committee, the DNR, the
department, and any affected railway company.

Transfers involving part of a drainage district can occur only if the district
(through the county drainage board) and municipality enter into an
agreement that includes all of the following:

3 An outline of the duties and responsibilities in maintaining the
transferred drains according to DATCP-approved plans and
specifications.

3> The monetary obligations of both parties, including the methods of
calculating those obligations.

3 The obligation of a municipality to ensure access and maintenance of
corridors established under s. 88.74, Wis. Stats, on land transferred to
municipality.
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3 The obligation of a municipality to maintain and repair a transferred
district drain if ordered by the drainage district.

3 The right of the district to complete maintenance or repair of former
drains and assess costs if the municipality does not appropriately
respond to the district’s notice to perform needed maintenance.

Standards At the public hearing, the county drainage board may issue an order
transferring the lands if all of the following conditions are met:
3> The petition is signed by the required number of landowners,

OR
3 The petition from the municipality requesting the transfer was made
properly.
AND

3 The conditions governing an agreement for partial transfer were met.

Effect of Order If the board order transfers the entire district and the municipality approves
the transfer, the district no longer exists under ch. 88, Wis. Stats., and the
entire area comes under the jurisdiction of the municipality. If the board
order transfers part of a district and the municipality approves the transfer,
the part transferred comes under the jurisdiction of the municipality.

When transferring an entire district, the county treasurer and district must
transfer all district funds to the municipal treasurer. When transferring part
of a district, the county treasurer and district must transfer the
proportionate share of district funds less any proportionate share of
outstanding district indebtedness to the municipal treasurer.
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Chapter 5

Conducting County Drainage Board Business

MEETINGS

Official All meetings of the county drainage board are subject to the open meetings
Business law (s. 88.065, Wis. Stats.). (See Appendix C, subch. V, ch. 19, Wis.
Meetings Stats., and Appendix E.) Public notice must be given to news media, any
other persons that have requested notice, and to the official newspaper
designated by the county board under ch. 985, Wis. Stats.

A meeting of the county drainage board occurs when one-half or more of
the county drainage board members are present for the purpose of
exercising the responsibilities and authority vested in the county drainage
board (s. ATCP 48.17(6), Wis. Admin. Code). Meetings may be held by
telephone conference calls. The county drainage board must hold at least
one public meeting each year (s. ATCP 48.14, Wis. Admin. Code). The
county drainage board may also hold a hearing during the course of a
meeting. (See pages 5-2 through 5-5.)

Informal An official meeting does not include a social or chance gathering, unless it
Gatherings was intended to take some action or make some decision at the gathering.
(s. 88.065(5), In addition, the statutes list several exempt activities which do not fall
Wis. Stats.) within the definition of a meeting. Exempt activities include:

3 Observing, supervising, or undertaking the construction, maintenance,
or improvement of district drains.

3 Observing, supervising, or undertaking the construction or maintenance
of highways, railroads, bridges, utilities, or other similar structures that
may affect district drains in any district.

3 Collecting information by observing, surveying, or talking with an
affected landowner at the site of an existing or proposed ditch.

3 Responding to natural disasters affecting a district drain.
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Informal
Gatherings
(cont.)

(s. 88.065, Wis.
Stats.)

The county drainage board is not required to give public notice for any of
these exempt activities. Any action taken during these exempt activities
must be reported at the next county drainage board meeting. However, in
no case may a county drainage board take an action which will increase an
assessment against any property during one of these exempt activities.

HEARINGS AND HEARING PROCEDURES

Hearings

Activities
Requiring a
Hearing

A hearing is a formal information-gathering and decision-making meeting
required to be held, under the statute or the rule, before the county
drainage board may issue an order on a particular matter.

The county drainage board must hold a hearing:

3 To obtain opinions on the proposed organization of a new district (s.
88.29, Wis. Stats.);

3 To review the county drainage board's report on the laying out of
district drains, assessment of benefits, and assessment of costs in a
newly organized district (s. 88.36(1), Wis. Stats.);

3 To allow public comment on proposed construction projects (s. ATCP
48.36(2), Wis. Admin. Code);

3 To review the county drainage board's report on enlarging or
supplementing existing district drains, or constructing additional
district drains in an existing district (s. 88.71, Wis. Stats.);

3 To borrow amounts greater than $8,000 if the loan extends beyond
one year (s. 88.54(4), Wis. Stats.);

3 To levy cost assessments against district landowners (s. ATCP
48.02(1), Wis. Stats.);

3 To levy cost assessments against a municipality for enlarging or
maintaining a district drain (s. 88.64(4), Wis. Stats.);

3> Upon petition of any person, to review any county drainage board
order on assessment of benefits or costs (s. 88.44(1), Wis. Stats.);

3> To remove dams or other obstructions from a drainage outlet (s.
88.72(2), Wis. Stats.);

3 To reassess benefits in a district (s. 88.46(2), Wis. Stats.);

3 To form a sub district for more thorough drainage (s. 88.70(2), Wis.
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Activities
Requiring a
Hearing (cont.)

Eligible
Petitioners

Stats.);

To determine how to provide drainage to lands assessed but not
adequately drained (s. 88.73(2), Wis. Stats.);

To annex lands into a district, or to consolidate two districts (s.
88.77(3), 88.78(2), 88.79(3), and 88.791(3), Wis. Stats.);

To withdraw lands from a district (s. 88.80(3), Wis. Stats.);

To transfer jurisdiction of a district to a city, village, or town (s.
88.83(2), 88.83(4) Wis. Stats.);

To dissolve a district (s. 88.82(1)(d), Wis. Stats.).

A county drainage board may also hold a hearing for:

el

el

Resolving controversies between two or more districts (s. 88.14(1),
Wis. Stats.); or
Resolving controversies between landowners within the district.

The following numbers of individuals are required in order to successfully

petition the county drainage board to hold a hearing on a particular matter:

el

At least 10% of the owners of land in the district, or the owners of at

least 10% of the lands in the district:

o To hold a district meeting (s. 88.215, Wis. Stats.).

o To reassess benefits in a district (s. 88.46(1), Wis. Stats.).

The owners of at least 10% of the lands in a district:

o To enlarge existing district drains or to construct new supplemental
district drains (s. 88.71(1), Wis. Stats.).

o To remove dams or other obstructions from drainage outlets (s.
88.72(1), Wis. Stats.).

o To consolidate with another district (s. 88.79(2) and 88.791(2), Wis.
Stats.).

The owners of at least 1/2 of the lands, or at least 1/2 of the owners of

lands representing at least 1/3 of the lands, proposing to be annexed in to

the district (s. 88.77(1), Wis. Stats.).
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Eligible 3 The owners of at least 1/2 of the lands in the part of the district that
Petitioners wishes to create a subdistrict for more thorough or different drainage
(cont.) (s. 88.70(1), Wis. Stats.).

3 Any interested person:

o For review of the validity of a county drainage board order
regarding assessing benefits or costs (s. 88.44(2), Wis. Stats.),
correcting omitted assessments (s. 88.45, Wis. Stats.), reassessing
benefits (s. 88.46, Wis. Stats.), or apportioning benefits upon
division of a parcel (s. 88.44, Wis. Stats.).

3 Any landowner:

o To provide drainage for lands assessed but not adequately drained
(s. 88.73(1), Wis. Stats.).

o To annex lands benefited by drainage but not assessed (s. 88.78(2),
Wis. Stats.).

o To withdraw his or her lands from a district (s. 88.80(1), Wis.
Stats.).

o To enlarge the opening in an embankment, bridge, grade, or
culvert (s. 88.89(2), Wis. Stats.).

o To extend time to pay assessments when bonds have been
refunded (s. 88.55(2), Wis. Stats.).

3 The owners of 67% of the confirmed benefits, excluding benefits
received by state-owned lands:

o Todissolve a district (s. 88.82(1)(b), Wis. Stats.).

Note: 90% is required if the petition is within 2 years of organization of the district (s.
88.81(1)(a), Wis. Stats.).

3 Any landowner, except the state:
o For dissolution if 20 years since the last assessment for costs (s.
88.82(1)(bm), Wis. Stats.).
> The owners of a majority of district land proposed to be transferred to
a city, village, or town (s. 88.83(1g), Wis. Stats.).

Note: Regardless of the number of petitioners, the county drainage board may refuse to order a hearing or
take any other action on a petition that is basically the same as a petition decided upon by the county
drainage board within the previous 3 years (s. 88.065(3), Wis. Stats.).

Open The county drainage board is a quasi-judicial body and is required to
Proceedings
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and Notice

(s. 88.05, Wis.

Stats.)

Hearing
Procedures

Rulings or
Orders

make its determinations on the basis of facts, reports, and testimony
presented at the hearing. Hearings are open to the public. Before holding
a hearing, the county drainage board must schedule a time and place for
the hearing and give proper notice of the hearing. (See pages 5-7 through
5-11.) The board should make available to interested persons any
documents that will be discussed at a hearing.

The following are suggestions for conducting a county drainage board

hearing:

3 The county drainage board chair should conduct the hearing.

3 The county drainage board chair should specify the rules under which
the hearing will be conducted. These may include:

o Testimony time limits.

o Rebuttal time limits.

o Order of testimony.

o Use of written testimony.

3 A brief informational summary of the proposed action or petition
should also be given by one of the county drainage board members,
the county drainage board’s consultant, or the person petitioning the
county drainage board.

3 Any interested person may appear and testify for or against the
petition at the hearing.

3 Testimony should be uninterrupted. The county drainage board may
ask questions for clarification only, upon completion of the testimony.

3 Written testimony should be incorporated into the hearing record by
either reading it aloud or specifying that it be incorporated into the
hearing record by the stenographer.

3> The hearing should be recorded and the county drainage board
secretary should accurately and completely reflect the presentations
and discussions in the county drainage board minutes or in a separate
hearing record.

After obtaining all testimony, the county drainage board may decide to
either:
3 Discuss testimony received as part of the hearing, or
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Appeals of
County
Drainage
Board Rulings
or Orders

(s. 88.09, Wis.
Stats.)

3 Convene a closed session to discuss testimony and consult with legal
counsel.

The county drainage board may issue an order or make a ruling, subject to
the changes and conditions that the county drainage board considers
advisable. If the county drainage board is not satisfied or new evidence
was presented during testimony that could change the proposed action, the
county drainage board may do any of the following:

3 Issue an order or make a ruling dismissing the petition.

3 Table the petition and reschedule another hearing to acquire further
testimony, information, or evidence. It is often advisable to hold the
hearing record open for some appropriate amount of time to allow
additional information to be presented to the county drainage board
and to resolve any questions that arose at the hearing before the county
drainage board makes its final decision.

Any person aggrieved by an order or decision of the county drainage

board may appeal the decision to the circuit court within 30 days after the

publication of the order or decision. The person must ask the circuit court

to issue a writ of certiorari ordering the county drainage board to send the

record of the county drainage board's decision to the circuit court for

review. The petition to the circuit court must allege facts showing one of

the following:

3 The county drainage board acted outside of its authority.

3 The county drainage board committed a legal error, including an error
in procedure which affected some person’s rights.

3 The county drainage board did not base its decision on substantial
evidence.

Both sides are given an opportunity to argue, usually in the form of legal
briefs or arguments. The circuit court's decision may be appealed to
higher courts. Because an appeal is a legal proceeding, representation by

legal counsel is advised.



NOTICES

Notices

Notice of a
Meeting

(s. ATCP
48.14(3), Wis.
Admin. Code)

Notice of
Inspection

Storm
(s. ATCP 48.12(2), Wis.
Admin.. Code)

The county drainage board must provide notice of meetings and hearings.
There are at least two kinds of notice. Regular notice is provided to a
landowner directly by various means. Public notice must be published in
the newspaper designated by the county board to provide the official public
notice to citizens. The public notice must include time, date, place, and
subject matter of the meeting or hearing, including the subject matter of
any contemplated closed session. All notices must also indicate where the
documents and records to be considered by the county drainage board will
be available for inspection by any interested person before the meeting or
hearing.

A county drainage board is required to hold at least one meeting each year
at which it must present the annual inspection report to landowners before
it is forwarded to the department and the county zoning administrator.
That public meeting requires a class 2 (2 insertions) notice published in the
newspaper. (See page 5-11.)

Ordinarily, a general business meeting requires publication of advance
notice at least 24 hours prior to the meeting, unless the agenda includes
specific actions which require more advance notice by law. (See pages 5-7
through 5-11, and Appendix C, subch. V, ch. 19, Wis. Stats.)

Note: The department strongly recommends that these notices also be mailed to all landowners in the
drainage districts, who may be affected by decisions made at the meeting.

The county drainage board is required to provide notice before undertaking
either of the following required inspections:

3 Site or Major Storm Inspection. Notice is given any time prior to entry
by the county drainage board, its employee, or agent. The notice may
be given to the landowner in person, by telephone, or by mail. If the
landowner is not available, the notice may be posted at a conspicuous
location at an entrance to the land.



Annual

(s. ATCP 48.14(2), Wis.

Admin. Code)

Notice of Board
Actions
Regarding
Corridors and
Activities
Within the
Corridor

(s. 88.74, Wis.
Stats.))

> Annual Inspection: The board must publish a class 2 notice as an

inspection announcement that appears twice in the official county
newspaper. The last insertion must be at least one week prior to the
inspection. The notice must state that landowners may be present at
the inspection of their property, and that they may submit comments on
the performance of the drainage system.

County drainage boards must establish and maintain a district corridor on
all district drains including drainage tiles. If the board establishes a wider
corridor than the minimum requirement (see page 6-14), it must first give
notice to affected landowners. For all corridors it establishes, the board
must provide notice of the corridor to the county and the city, village, or
town in which the corridor is located.

The county drainage board, its agent, or employee, without prior notice

may enter, and bring vehicles and equipment for the purpose of inspecting,
surveying, and conducting non-maintenance activities in a district drain or
corridor.

If the county drainage board intends to perform maintenance in the corridor
or district drain (including cutting, mowing, pesticide application,
dredging, excavation), the board must notify affected landowners by March
1% before starting work during the year. This notice requirement does not
pertain to emergency work.

If cutting trees more than 6 inches in diameter at breast height, or if
materials will be excavated or deposited in the corridor, prior notice also
must be given. This notice may be combined with the March 1% notice
regarding general maintenance.

Notice shall be given in person, by telephone, by mail, or by electronic
means (e.g. email), or, if notice cannot be provided in one of these
manners, by posting notice at a conspicuous location at an entrance to the
land.



Notice of
Activities
Outside the
Corridor

(s. ATCP 48.22,
Wis. Admin.
Code)

Notice of
Annual
Inspection and
Annual Report
(s. ATCP 48.14,
Wis. Admin.
Code)

Notice of
Construction
Bid

(s. 88.62, Wis.
Stats.)

Notice of
County
Drainage Board
Hearing

(s. 88.05, Wis.
Stats.)

Before the county drainage board, its agent, or employee may perform any
survey, design, construction, maintenance, repair, or restoration operations
outside the corridor, the landowner must be notified. Notice may be given
any time prior to entry, in person, by telephone, by mail, or by a notice
posted in a conspicuous place at an entrance to the land if the landowner is
not available.

The county drainage board must publish a class 2 notice for the annual
inspection. A report on the inspection must then be included in the annual
report. Prior to submitting the annual report to the zoning administrator
and the department, the county drainage board must present the annual
report for each district under its jurisdiction at a public meeting. Notice of
that meeting must be mailed to all known landowners in the drainage
district and published as a class 2 notice.

A county drainage board may employ or contract with any qualified person
to do work in a drainage district. If the cost of the work will exceed
$25,000, the county drainage board must advertise for bids by publishing a
class 2 notice and posting any other notices that the county drainage board
considers appropriate.

If a county drainage board is required by law to hold a hearing, the county

drainage board must mail a notice by ordinary mail, at least 20 days before

the hearing, to all landowners whose lands may be affected. The notice

must also be published as a class 3 notice in the official county newspaper,

with the last publication not more than 20 days prior to the hearing.

The notice must contain all of the following:

3> The particular petition or report filed.

3 Time and place of hearing.

3 Where the documents that will be discussed are located.

3 The right for any interested person to inspect the petition or report
during the 20 days before the hearing.

w

The specific request sought by the petition.
5> Statement that all objections to the jurisdiction of the county drainage
board, or to the content, legality, or sufficiency of the issues in the
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Notice of
County
Drainage Board
Orders or Rules
(s. 88.21(12),
Wis. Stats.)

Notice of
Preparation of
Specifications
and Compliance
Plans

(s. ATCP 48.20
and 48.22, Wis.
Admin. Code)

petition or report must be submitted clearly and in detail, in writing, to
the county drainage board before the hearing.

Note: The department strongly recommends that the notice include a statement that the hearing record
will be held open for some appropriate amount of time to allow additional information to be presented to
the county drainage board and to resolve any questions that arise at the hearing before the county
drainage board makes its final decision.

The notice must also be mailed at least 20 days prior to the hearing to the
following individuals:

Chair of the county highway committee or the highway commissioner.
Chair of the county land conservation committee.

Secretary of the Department of Natural Resources.

Department of Agriculture, Trade and Consumer Protection.

v v v v w

Any affected railway company.

Note: Notice must also be mailed to the mortgagees of the affected lands if the hearing involves creation of a
district or annexation of lands. See specific requirements in earlier chapters.

If failure to give adequate notice is discovered before the hearing, the
hearing must be postponed until adequate notice is given. If the failure is
not discovered until after the county drainage board enters an order, the
person must show cause to the county drainage board why he or she should
not be bound by the order already entered.

Rules and orders issued by the county drainage board must be published
once in the official county newspaper. Any order or rule that pertains to a
specific person or property must also be served on the person or owner of
the property in the same way that a summons is served under s. 801.11,
Wis. Stats.

Specifications for district drains and facilities must be submitted to the
county zoning administrator and the department by December 31, 2000. In
addition, compliance plans must be submitted to the same parties by
December 31, 2001. Prior to submission, the county drainage board must
hold a public meeting to allow landowners an opportunity to review and
comment on the submittals. The county drainage board must publish a
class 2 notice of the meeting and must notify every known landowner in
the district by mail.
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Notice Requirements Summary Table

Activity

Type of Notice

Annual inspection

Class 2 Notice!

Annual report meeting

Class 2 Notice® with mailing?

Activities outside corridor Telephone / Mail / In Person / Posting*

Activities within corridor:
Depositing/Excavating/Cutting trees >6 in. Telephone / Mail / Electronic (e.g. email) /

In Person / Posting*

General maintenance work Same as above but must be provided by

March 1%

Construction costs >$25,000 Class 2 Notice

County drainage board hearing Class 3 Notice! with mailing®

County drainage board business meeting Minimum 24-hour notice®

Specifications review meeting: 12/31/00 Class 2 Notice! with mailing?

deadline

Compliance plan review meeting: 12/31/01 Class 2 Notice! with mailing?

deadline

County drainage board rules or orders Class 1 Noticel: Served on individuals

Storm inspection Telephone / Mail / In Person / Posting®

(No notice required in district corridors.)

1See Chapter 985, Publication of Legal Notices; Public Newspapers; Fees, Wis. Stats.
Class 1 Notice: Requires one insertion in the official county newspaper.
Class 2 Notice: Requires two insertions in the official county newspaper.
Class 3 Notice: Requires three insertions in the official county newspaper.

Notice of the public meeting must also be mailed to all known landowners in the affected drainage district.

3Notice must also be mailed to the county highway committee chairperson or county highway commissioner, county land
conservation committee chairperson, DNR secretary, and the department. Generally, notice must also be mailed to all
landowners in the district, or all landowners possibly affected by the proposed action. All mortgagees of lands affected
must also receive notice if the hearing involves creation of a district or annexation of lands. The county drainage board
must allow 20 days to review documents that will be discussed.

“Notice may be given any time prior to entry.

>Meetings of the county drainage board should generally be planned enough in advance to provide adequate time to
publish or post notice reasonably likely to inform interested parties, and provide them an opportunity to review any
documents that will be discussed by the county drainage board.
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REQUIRED NOTIFICATIONS

Required
Landowner
and other
notifications
(s. 88.212, Wis.
Stats.)

A county drainage board must:

(@]

Provide written notice every 3 years starting in 2009 to every person
who owns land within the drainage district that such land is in the
district. The notice shall also include contact information for drainage
board members.

Provide contact information for drainage board members each year to
the state drainage engineer and to the clerk of every city, village, town,
and county in which the drainage district is located.

Not later than November 1 of each year, provide the clerk of each
taxation district in which the drainage district is located a list of every
assessment issued by the drainage board from November 1 of the
previous year to October 31 of the current year. The information shall
specify the assessment amount for every parcel in the district.

Notify the city, village, or town of the date, time, and subject matter of a
district meeting if the subject matter of the meeting involves any portion
of a district located in that city, village, or town.

RECORDS MAINTENANCE

Records
Custodian

(s. 88.19, Wis.
Stats.)

Records
Distribution
(s 88.19, Wis.
Stats., and s.
ATCP 48.48,
Wis. Admin.
Code)

The secretary of the county drainage board is the legal custodian of all

drainage records. The secretary is to keep records of all drainage

proceedings and maintain a book of meeting minutes, and is responsible for

responding to all records requests and records distribution requirements.

The county zoning administrator is also responsible for preserving certain

records and making them available for public inspection.

The secretary of the county drainage board is responsible for distributing the

following county drainage board records to the department and the county

zoning administrator:

e}

Any order creating, modifying, or dissolving a drainage district,
including maps or descriptions of district boundaries.

Any order approving the construction, enlargement, extension, or
modification of a district drain, including profiles and cross-sections of
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Public Access to
Records

(s. 88.19, Wis.
Stats.)

Records Kept in
Perpetuity

(s. 88.19, Wis.
Stats., and s.
ATCP 48.46(1),
Wis. Admin.
Code)

Records Kept
for 10 Years

(s. 88.19, Wis.
Stats., and s.
ATCP 48.46(4),
Wis. Admin.
Code)

Records Kept
for Ease of

the district drains affected.
3 Any order confirming or ordering an assessment, supplemental
assessment, or reassessment of benefits, damages or costs.

The secretary must send the county treasurer a copy of the following records,
upon request:

3 Latest confirmed assessment of benefits for each parcel of land.

3 Total assessments for costs against each parcel.

The county zoning office is the primary public access point for the drainage
district records. The county zoning administrator is responsible for
maintaining all records forwarded by the county drainage board secretary or
the department. Some records must be maintained in perpetuity; some
records for a minimum of 10 years.

The secretary and the county zoning administrator must keep the following

records in perpetuity:

3 Every order of the circuit court or the county drainage board creating,
modifying, or dissolving a drainage district.

3 Every order of the circuit court or the county drainage board altering the
boundaries of a district, or determining ownership of drainage facilities.

3 Every order of the circuit court or the county drainage board approving
the construction, enlargement, extension, or modification of a district
drain and the affected profiles and cross-sections.

3 Every order that confirms or orders an assessment, supplemental
assessment or reassessment of benefits, damages or costs.

The secretary of the county drainage board must keep the following records

for at least 10 years:

3 Minutes of every meeting of the county drainage board.

3 Minutes of every meeting of district landowners held under the auspices
of the county drainage board.

3 A copy of every inspection report and annual report.

Note: The county zoning administrator must also keep a copy of every annual report for at least 10 years.

The secretary of the county drainage board and the county zoning
administrator must keep the following records available for reference:
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Reference
(s. ATCP
48.46(2) and

(3), Wis. Admin.

Code)

Records Kept
until District
Dissolution

(s. ATCP 48.46,
Wis. Admin.
Code)

Records
Inspection by
the Department
(s. 88.19(5),
Wis. Stats.; s.
ATCP 48.48(3),
Wis. Admin.
Code)

Records
Destruction

(s. 88.19(4)(d),
Wis. Stats.)

3 Maps and descriptions that clearly and accurately delineate the
boundaries of every drainage district, as most recently confirmed by the
circuit court or ordered by the county drainage board.

5> Descriptions or drawings that identify location, cross-section, grade or
profile, and other design specifications of every district drain, as last
constructed or reconstructed with the approval of the circuit court or by
order of the county drainage board.

The county drainage board must keep a copy of every request for approval of
construction or restoration projects submitted to the department, as well as a
copy of every approval or disapproval issued by the department, until the
district involved is dissolved.

The department can examine and copy all records pertaining to drainage
districts, including those in the possession of the secretary of a county
drainage board, county zoning administrator, clerk of courts, or any other
person.

The state historical society and the department must be given a 60-day
written notice before any records are destroyed.

INSPECTION REQUIREMENTS

Annual
Inspection

(s. ATCP 48.12
and 48.14, Wis.
Admin. Code)

The county drainage board, or its consultant, employee, or authorized
landowner, must annually inspect every drainage district. All district
ditches, corridors, dams, and other drainage facilities within the drainage
district must be inspected and any needed repairs or maintenance identified.
The county drainage board must notify landowners prior to the inspection.
(See pages 5-7 through 5-11.) Any person may accompany the inspector on
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Annual
Report

Major Storm
Inspection

(s. ATCP 48.16,
Wis. Admin.
Code)

Inspection
Report

lands they own or manage.

The cost of the inspection is apportioned among the districts and paid out of
the funds available for maintenance and repair.

An inspection must determine:

3 Whether district drains are being maintained in compliance with the
statute and rule;

3 Whether a district corridor has been established and maintained on
every district ditch;

3 Whether landowners are in compliance with requirements;

3 Whether, and to what extent, sedimentation has occurred in district
drains;

3 Whether the cross-sections or grade profiles of district drains have
changed significantly from the formally established cross-sections and
grade profiles; and

3 Whether any district drains should be restored, altered, or improved by
maintenance to ensure proper drainage, to reduce soil erosion or
sedimentation, or to comply with the rule provisions.

The annual inspection for a drainage district may be done in stages and
combined into one report for the district. A summary of the identified work
items in a district and how they will be addressed must be included with the
county drainage board's annual report (see Appendix F). The annual report
must be sent to the department, county zoning administrator, and various
town and/or city entities in which district territory is located by December 1
of each year. (See page 5-17.) Prior to submission, the report must be
presented at a public meeting. (See page 5-7.)

All district drains and corridors must be inspected within three weeks of a
major storm event. “Major” is defined as exceeding a 25-year, 24-hour
storm. (See Appendix G.)

The county drainage board, or its designee, must prepare a report
summarizing the damage to the district drains caused by the storm, as well
as the county drainage board's plans on how the damage will be repaired.
A copy of this storm inspection report must be attached to the annual
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Landowner
Complaints

(s. ATCP 48.186,
Wis. Admin.
Code)

Natural
Disasters

report (see Appendix F).

County drainage boards are required to maintain all district drains in
compliance with the formally established specifications for the district
drains. If the county drainage board receives a complaint about district
drain performance, the county drainage board or a person designated by the
county drainage board must notify the affected landowners and conduct an
inspection of the problem area. The findings must then be reported to the
county drainage board at the next county drainage board meeting. (See
Appendix F.) The county drainage board decides what action will be
taken.

The county drainage board may meet with local people and government
officials in response to natural disasters that have affected the district
drains. If necessary, the county drainage board may hold these meetings
without giving public notice. (See page 5-1.) If public notice is not given,
however, no action may be taken at the meeting that will result in an
increase in the assessment against any property. All information and
observations from the meeting must be reported by the county drainage
board's secretary at the next regular meeting of the county drainage board

for inclusion in the county drainage board's minutes.

REPORTING REQUIREMENTS

Reports
Submitted
Annually

District Inspection
Reports

(s. ATCP 48.14(3),

Wis. Admin. Code)

Major Storm
Inspection Reports
(s. ATCP 48.16(2),
Wis. Admin. Code)

The county drainage board or its designee must inspect each drainage
district annually. A summary of the inspection must then be included in the
annual report for that drainage district (see Appendix F) presented at the
annual public meeting.

The county drainage board also has the responsibility to inspect the district
drains and corridors after a major storm. Each storm report should describe
the damage caused by the storm and the repairs planned. All storm reports
must also be included in the annual report. (See page 5-15.)
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Annual Reports
(s. 88.24, Wis. Stats.)

Specifications
Due Dec. 31,
2000

(s. ATCP
48.20, Wis.
Admin. Code)

Content

A separate annual report on each drainage district must be filed with the
department, county zoning administrator, and various town and/or city
entities in which district territory is located by December 1 of each year for
the preceding fiscal year beginning September 1 and ending August 31.
(See Appendix F.)

To select a different fiscal year than September 1 to August 31, the board
must notify the department. At that time, the department will set a new
deadline for filing the annual report.

The annual report must be verified under oath by at least one county

drainage board member and must include the following information:

3 A financial statement for the drainage district.

3 A statement of all bonds paid or issued during the preceding year.

3 A statement of all work done during the preceding year, specifying
where the work was done and its cost.

3 A copy of the annual district inspection report (s. ATCP 48.14(3), Wis.
Admin. Code).

3 A copy of each storm inspection report (s. ATCP 48.16(2), Wis. Admin.
Code).

Every county drainage board was to file specifications for each drainage
district under the county drainage board's jurisdiction with the county zoning
administrator and the department by December 31, 2000. The department
must approve the specifications before the county drainage board can adopt
them as the formally established specifications for the drainage district.

The specifications must include the following:

3 A map showing the boundaries of the district as last confirmed by the
circuit court or by order of the county drainage board. If the boundary of
a drainage district is not clearly documented, the county drainage board
should clarify the boundary by officially annexing or withdrawing
parcels of land in to or out of the known limits of the drainage district
(see s. 88.77 to 88.80, Wis. Stats.).

3 A legal description of the land parcels included in the drainage district
(i.e., the NWY, SEY4, Section 14, T11N, R22E).
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Specifications
Due Dec. 31,
2000

(cont.)

Establishing Cross-
Sections, Grade
Profiles, and
Alignments

3 A map showing the intended alignment and extent of every district drain.
The map must clearly show which drains are district drains, and which
are private drains.

5> A map showing the intended location and width of the district corridors.
This may also be achieved by including a note on the map that describes
the locations of the corridors along the district ditches.

3 The intended cross-section of every district drain. Cross-sections of

district ditches should include the following information:
« The intended top and bottom width of the district ditch
« The intended depth of the ditch
« The intended side slope of the ditch
. Any drainage structures, such as dams or culverts, in the
Ccross-section

Note: The department recommends that cross-sections be shown every 1/3 mile along the entire length of
the district ditch, and at points where structures or changes in drain slope occur.

The intended grade profile of every district drain. The grade profile of
district ditches should include the following information:
. The intended elevation of the top and bottom of the district ditch
« The estimated water surface elevations in the ditch at base flow
. The peak water surface elevations in the district ditch resulting
from a 10-year, 24-hour storm event.

Note: The base flow and 10-year, 24-hour storm event water elevations should be determined using
methods approved by the department.

The formally established grade profile determines the drainage access and
the depth of drainage provided to landowners. County drainage boards may
also wish to document the elevations of known points at which private
drains empty into district drains. This information is useful when disputes
arise concerning the adequacy of drainage.

A county drainage board must start with the cross-sections, grade profiles
and alignments last confirmed by a circuit court as the formally established
cross-section, grade profile, and alignment of all district drains. If a county
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Specifications
Due Dec. 31,
2000

(cont.)

Hearing

drainage board can not locate the cross-sections, grade profiles, and
alignments ordered by the circuit court, the county drainage board can
reconstruct this information based on physical evidence of historical
conditions in the drainage district.

Note: For example, a county drainage board may be able to document a historical grade profile by physical
evidence including soil conditions and invert elevations of historical structures along the alignment of the
district drain.

Note: The maps and description must be based on the circuit court orders that created or modified the district
or any county drainage board order annexing or removing land.  Since many districts were created over 50
years ago, it is possible that maps and descriptions prepared for the circuit court can no longer be located. The
county drainage board may clarify boundaries or status if circuit court orders are not clear or copies cannot be
found. With the help of a professional engineer, the county drainage board should prepare the missing
documents. Before submitting them to the department, the county drainage board must hold public hearings to
annex lands or withdraw lands as needed, or to clarify which drains are district drains and which are private
drains.

If a county drainage board approved a change in the cross-section, grade
profile, or alignment of a district drain prior to September 1, 1999, the
change may be considered a legal change in the cross-section, grade profile,
or alignment if all of the following occurred:

3 The county drainage board acted within its statutory authority when
approving the change.

3 All objections by landowners affected by the change were resolved. A
landowner is considered affected by a change if the change impedes
gravity flow of water from the landowner’s land, through a real or
assumed drain, to any real or assumed outlet at the formally established
cross-section and grade profile of the district drain.

If an objection by an affected landowner was not resolved when the county
drainage board approved the change, the change may not be incorporated
into the specifications submitted to the department for the drainage district.
A county drainage board may try to legally incorporate the change into the
specifications.

Before submitting the specifications to the department for approval, the
county drainage board must hold a hearing on the specifications. The
county drainage board must publish a class 2 notice and provide written
notice to each landowner in the district (see page 5-11). The notices should
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Submittal to the

Department

Department Review

include information on where the specifications can be reviewed before the
meeting. The county drainage board must complete the notices at least 20
days prior to the scheduled hearing, and must allow 30 days after the hearing
for landowners to file written objections with the county drainage board.
The county drainage board must consider each landowner objection filed
with the county drainage board. The county drainage board should resolve
those that are within its powers, and that will not compromise the intent of
the specifications or of the drainage provided to the landowners.

Once the steps listed above have been completed, the county drainage board
can submit the specifications to the department for approval. The county
drainage board should submit all of the following information to the
department:

3 The drainage district specifications that the county drainage board wants
approved.

3 A description of how the county drainage board established the
specifications. This may include information such as how the
boundaries of the drainage district were determined, or a description of
how the cross-sections and grade profiles were established.

53 Documentation to show that the county drainage board has complied
with all of the steps to be completed prior to submitting the
specifications to the department. This may include copies of the hearing
notices and minutes from the hearing.

3 A copy of every landowner objection filed with the county drainage
board regarding the proposed specifications.

3 The county drainage board’s position on every unresolved landowner
objection.

3 Other relevant information required by the department.

Within 90 days after a county drainage board files all of the information
required above, the department will approve or disapprove the proposed
specifications. The department may extend the approval deadline.

Note: The department will consult with the DNR before approving proposed drainage district specifications.
Among other things, the department will ask the DNR to identify which, if any, district drains have navigable
stream histories or are classified as class 1 trout streams.
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Specifications
Due Dec. 31,
2000

(cont.)

Adoption of
Specifications

Compliance
Plan due
December 31,
2001

(s. ATCP
48.22, Wis.
Admin. Code)

Contents

Once the department has approved the specifications for a drainage district,
the county drainage board may adopt them as the formally established
specifications for the drainage district. The county drainage board can
officially adopt the specifications at a drainage district meeting. Within 30
days after the adoption of the specifications, the county drainage board must
file the specifications with the department, the county zoning administrator,
and the county register of deeds. Specifications are not formally established
until they are approved, adopted, and filed.

Note: A landowner can challenge the formally established specifications if they believe the specifications
violate ch. 88, Wis. Stats., or ch. ATCP 48, Wis. Admin. Code, even if the department has approved the
specifications. (In some cases, the department may not be aware of a violation when it approves the
specifications.)

Every county drainage board must file a plan with the department showing
how the county drainage board intends to bring all district drains and
corridors into compliance with the formally established specifications. A
separate plan must be submitted for each drainage district under the county
drainage board’s jurisdiction. The plans were due to be filed before
December 31, 2001. The proposed schedule must show the district facilities
brought into compliance by December 31, 2004.

The plan must include the following information:

3 A professionally drawn map of the drainage district. The map must
show all district drains, and must clearly identify relevant features such
as the location of private drain connections to district drains, the location
of dams, and the location of existing spoil piles.

3 A restoration plan that indicates the following:

o Which drains or portions of drains need maintenance or repair to
conform them to the formally established cross-section, grade
profile, and alignment.

o A schedule listing the maintenance and repair activities needed to
bring the district drains into compliance with the formally
established specifications, and the date each activity is expected to
be completed.

o An estimate of how much material will be removed from each
district drain that needs maintenance.

o The locations where spoil material is expected to be placed during
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Compliance
Plan due
December 31,
2001 (cont.)

Hearing

Submittal to the
Department

maintenance activities.

o An estimate of the costs for bringing the district drains into
compliance with the formally established specifications, and a plan
for how the drainage district will pay for these costs.

3> A repair and maintenance plan that includes the following:

o Alist of the routine maintenance activities that will be performed on
district drains, dams, and other related structures to keep them in
compliance with the formally established specifications, and the
expected frequency that each activity will be performed.

o Alist of the routine maintenance activities that will be performed on
district corridors to keep them in compliance with the statute and
rule, and the frequency that each activity will be performed.

o Alist of any special repair and maintenance projects, and the date
each project is expected to be completed.

o The estimated costs for the routine repair and maintenance of the
district drains, corridors, and other related structures (this is for
routine maintenance and repair only; it should not include the costs to
initially bring the district drains, corridors and other related structures
into compliance).

o A plan describing how soil erosion and runoff will be controlled
during maintenance and repair activities, and an associated cost
estimate.

Before submitting the compliance plan to the department, the county
drainage board must hold a hearing with the drainage district landowners.
The county drainage board must publish a class 2 notice and provide written
notice to each landowner in the district (see page 5-11). The notices should
include information on where the compliance plan can be reviewed before
the meeting. The county drainage board must complete the notices at least
20 days prior to the scheduled hearing, and must allow 30 days after the
hearing for landowners to file written objections with the county drainage
board.

When submitting the compliance plans to the department, county drainage
boards should also submit the following information:
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o Documentation to show that the county drainage board has followed the
proper steps for holding a hearing on the compliance plan (see required

steps listed above).
o Copies of written landowner objections that remain unresolved, and the

county drainage board’s position on the unresolved objections.
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Chapter 6

Maintaining and Improving Drainage District Facilities

ASSESSMENT PROCEDURES

Assessments

Assessment or
Reassessment of
Benefits

When lands are improved by drainage, the improvement benefits
landowners in the district, and costs money. In any district, several different
drainage system designs could be developed, but, ultimately, only one
design is selected. The design does not benefit all landowners or lands in
the same way. In fact, some lands may actually be damaged by the design
selected. The county drainage board, with the help of a qualified drainage
engineer, must determine who should pay how much to construct, maintain,
and operate the chosen design. Under the law, this determination is based
on the relative benefit or damage received by a particular parcel of land.

Note: There are actually two kinds of assessments made by the county drainage board. First, the county
drainage board assesses the value of the benefit from drainage received by a parcel of land, and then, based on
the costs of projects and operating expenses, the county drainage board assesses costs to the parcel in
proportion to its benefits.

An assessment or reassessment of benefits is the basis for any subsequent
allocation of expenses by the county drainage board. It allows the county
drainage board to assess any costs on a proportionate basis. An assessment
or reassessment of benefits is necessary when any of the following occur:

3 A new drainage district is organized. The county drainage board will
both assess benefits and award damages to lands, as it lays out the
district drains and prepares for construction of the new drainage district
(s. 88.35, Wis. Stats.).

3 Lands are annexed into a district. The county drainage board will assess
benefits and award damages either to lands already benefited or to lands
that will benefit from district operations. (s. 88.77, 88.78, Wis. Stats.)

3> The county drainage board receives a petition for reassessment signed
by at least 1/10 of the owners of land in the district, or by owners of at
least 1/10 of the land within the district. This procedure is available
only if at least five years have passed since the last order assessing
benefits (s. 88.46(1), Wis. Stats.).
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Assessment or
Reassessment of | 3 A tract of land is divided into smaller parcels. Since the division of land
Benefits (cont.) usually results in the sale of one or more of the parcels, a
reapportionment of the benefits assessment is needed (s. 88.47, Wis.
Stats.).

3 A county drainage board determines that the last confirmed benefits
assessment for a drainage district no longer reflects the actual current
benefits to the lands in the district (s. ATCP 48.06(2), Wis. Admin.

Code).
Determining A county drainage board must assess benefits to agricultural lands or
Benefits or nonagricultural lands according to the list of criteria established in the law.
Damages (See page 6-3.)

AgriculuralLands | A county drainage board must use all of the following criteria to assess
(s. ATCP 48.08, Wis.
Admin. Code) benefits to agricultural lands in the district:

5 Estimated increase in land value resulting from the drainage. The county
drainage board may consider the value of the potential uses of the land,
not simply the actual land use on the parcel. Any use limitations
recorded at the register of deeds office should be considered in this
analysis.

3 The type, depth, quality, and character of the surface soils and subsoils,

and the depth of the water table on that land.

Note: Soils with high water tables normally receive the greatest benefit from drainage.

3 The amount of drainage required or provided to the parcel.

3 The thoroughness and reliability of the drainage provided.

3 The amount and frequency of flooding of the parcel.

3 The difficulty of draining the land.

3 Any loss of acreage resulting from the construction of district drains or
corridors, or from the placement of excavated materials related to the
construction or maintenance of district drains and corridors.

3 Other factors which the county drainage board considers relevant.

Note: Information may be obtained from a variety of sources including soil surveys, aerial photographs,
topographic maps, cropping histories, wetland maps, maps of original benefited acres, interviews with
landowners, and on-site investigations.
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Determining
Benefits or
Damages (cont.)

Nonagricultural Lands
(s. ATCP 48.10, Wis.
Admin. Code)

When estimating land values, a county drainage board may consider the

following categories:

3 Residential uses

5 Commercial uses

3 Cropland, including dryland cropland, pasture, irrigated cropland, or
cranberry cropland

3 Abandoned cropland, including former agricultural land not currently
used for agricultural, residential, or commercial purposes

3 Woodland, including managed and unmanaged woodlands

3 Wetlands, including soils with standing water that have no significant
agricultural value

3 Other categories that the county drainage board considers appropriate

When estimating land values associated with a potential use, a county
drainage board may assume that the drained lands have access to a district
drain and that no changes would be required to the formally established
grade profile and cross-section of the district drain to accommodate drainage.
The county drainage board may also assume that the necessary on-site
drainage systems are installed on the parcel to permit the potential use.

A county drainage board can not include the following acreage in any

assessment of benefits:

3 Acreage in a district corridor, unless the county drainage board
authorizes the landowner to engage in row cropping in the district
corridor.

3 Acreage permanently lost to the landowner because of the construction,
restoration, or maintenance of district drains or corridors, or because of
the placement of materials excavated in connection with that
construction, restoration, or maintenance.

In assessing nonagricultural lands, a county drainage board may consider all
of the criteria used for agricultural land assessment, as well as the

extent and frequency of discharges onto agricultural lands and into district
drains from the nonagricultural lands, including discharges of stormwater,
wastewater, and precipitation runoff from impermeable surfaces.
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Determining
Benefits or
Damages (cont.)

Basis of Assessment

Wetlands Excluded
(s. ATCP 48.06, Wis.
Admin. Code)

Alternative
Method of
Assessing
Benefits

(s. ATCP
48.06(3), Wis.
Admin. Code)

Confirming
Benefits

(s. 88.35 and
88.36, Wis.
Stats.)

The county drainage board must assess benefits as follows:

3 Agricultural lands must be assessed on the basis of 40-acre parcels
(s. ATCP 48.08(2), Wis. Admin. Code).

3 Nonagricultural lands may be assessed on a flat amount per lot, per acre,
or per building or residence, as determined appropriate by the county
drainage board (s. ATCP 48.10(2), Wis. Admin. Code).

A county drainage board may not assess benefits to wetlands that are legally
protected against drainage. In order to be excluded, the wetland must be all
of the following:
5> Located outside the district corridor.
5 Clearly described in terms of size and location by a survey or map.
3 Formally protected by at least one of the following:
o A deed restriction.
o Enrollment in a federal, state, or county program that clearly
protects the wetland from drainage for at least 10 years.
o A recorded easement with a minimum term of at least 10 years.
o A master plan, approved by the Wisconsin Board of Natural
Resources, for land owned by the DNR.

Owners of at least 2/3 of the assessed lands in a district may adopt some
other equitable way of assessing benefits. The landowners’ approval must
be confirmed in a written agreement signed by the approving landowners.

After determining benefits and damages, the county drainage board must
prepare a written report, setting forth a detailed description of the benefits
and damages assessed to each parcel. Although the report generally also
contains the assessment of costs for a proposed project, or for normal
operating expenses, the report can be simply a reassessment of benefits
which is to be used in the future when funds must be raised.
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Confirming
Benefits
(cont.)

Assessing Costs

To Lands Within
the District
(s. ATCP 48.02, Wis.
Admin. Code)

The county drainage board must hold a public hearing on the report. After
holding a public hearing, the county drainage board must issue an order
making a determination on the assessment or reassessment of benefits. This
order confirms the benefits.

Once benefits are confirmed, the county drainage board may assess costs to
pay for proposed projects and expenses of a drainage district. The costs are
distributed among all of the parcels of land in a drainage district in
proportion to the last confirmed assessment of benefits for each parcel. A
county drainage board may allow a reasonable credit to a landowner who

provides maintenance or other “in kind” payments to the drainage district.

Note: The drainage board should set up equitable predetermined rates for the value of the “in kind” work.

A county drainage board may issue an assessment for various kinds of
costs, including, but not limited to:

3 Construction or maintenance costs,

3 Restoration costs,

3 Legal fees,

3 Loan or bond repayment,

3 County drainage board operating expenses, and
3 Consultant fees or employee salaries.

The county drainage board must hold a public hearing on the cost
assessments prior to issuing the order. Often, the hearings for assessing
benefits and assessing costs are combined. (See page 5-2.)

At the time of constructing the district facilities, costs may not exceed 75%
of confirmed benefits. Over time, the total cost assessments on a parcel for
all construction activities may not exceed the confirmed benefits. The
county drainage board may, however, exceed the confirmed assessment of
benefits for maintenance, restoration, and operating expenses.

6-5



Assessing Costs

(cont.)

To An Individual
(s. ATCP 48.02, Wis.
Admin. Code)

To Lands Outside
the District

(s. ATCP 48.04, Wis.
Admin. Code)

Most or all of the construction costs may be assessed directly to an
individual landowner if the costs incurred by the county drainage board
were a direct result of any of the following:

3 A request by the landowner for drainage improvements that solely
benefit the landowner. If more than one landowner is benefited, the
county drainage board may assess all benefited landowners.

3 A land use change or other action by the landowner that altered the flow
of water into or from a district drain, or that increased soil erosion or the
movement of sediment into a district drain.

3 Failure of a landowner to maintain a private drain, resulting in damage
to the district drain.

3 Failure of a landowner to use erosion control practices required by the
county drainage board, resulting in damage to the district drain.

3> Extension of a private drain from assessed land to land outside the
district.

A county drainage board may not levy a cost assessment against lands
located outside the drainage districts except in specific situations.

Note: A county drainage board may levy an assessment for costs on behalf of one district against another
district which receives benefit or causes damage. The county drainage board may also assess costs against a
municipality benefiting from, or damaging, a drainage district system.

A county drainage board may proceed with one or more of the following

options when lands outside a district are receiving a benefit from the

operation of the drainage district:

3 Annex the benefited lands into the drainage district.

3 Refuse to permit the connection of a private drain to a district drain.

3 Order the removal or modification of the private drain (s. ATCP
48.30(5)(b), Wis. Admin. Code).

3 Sue to recover damages that resulted from actions or omissions taken
by the owner of lands located outside the district.

3> Enter into an agreement with the landowner for costs incurred by the
drainage district resulting from the private drain connection with the
district drain. The county drainage board may also assess a reasonable
share of the costs of constructing the existing district drain (s. 88.405,
Wis. Stats.).
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Assessing Costs
(cont.)

Municipalities
within a District

(s. 88.48, Wis. Stats.,
and s. 48.02, Wis.
Admin. Code)

Municipalities
Upstream of a District
(s. 88.64, Wis. Stats.)

Lands owned by a county, town, village, or city within a drainage district
may be assessed benefits, awarded damages, and assessed for costs the
same as other lands within the drainage district.

A county drainage board may also assess costs to a city, town, or village
upstream from any district drain, whether the municipality is located
within or outside the drainage district boundaries. The county drainage
board may also assess costs for projects to enlarge the district ditches or
add drainage facilities, or for the increased maintenance costs of the
drainage system resulting from the increased water flow from any lands
within the upstream municipality.

When assessing costs to municipalities, the county drainage board must

take the following steps:

3 Hire a professional engineer to prepare a report which determines the
proportion of flow attributable to lands within the municipality.

3 Hold a public hearing on the report, and modify it as needed.

3 Issue an order of assessment against the municipality(s) based on the
final report.

If the municipality disagrees with the county drainage board's order, the

municipality may initiate a state-level review:

3 The municipality has 120 days from the date the order is issued by the
county drainage board to request that the department review the report.

3 The department then has 120 days to review and report back to the
county drainage board and the municipality with any recommendations
or changes.

3> The county drainage board must then promptly issue an order to affirm,
modify, or reverse the previous order based on the recommendations.

Note: The municipality may also appeal the county drainage board's order to the circuit court.
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Assessing Costs

(cont.)

State Lands

(s. 88.50(1), Wis. Stats.;
s. ATCP 48.02(5),

Wis. Admin. Code)

Recording Assessments
(s. 88.40, Wis. Stats.,

and s. ATCP 48.40, Wis.

Admin. Code)

Borrowing
Based on
Assessments
(s. 88.54, Wis.
Stats.)

Contesting
Assessments
(s. 88.44(1),
Wis. Stats.)

Agricultural lands owned by the state are also subject to assessment.
State-owned lands that are not in agricultural use are not subject to
assessment. Agricultural use is broadly defined and includes forest
management defined (see s. 91.01(1), Wis. Stats.).

Note: Wetlands meeting specific conditions are excluded from assessment. (See page 6-3.)

The county drainage board must receive approval from the specific state
agency before constructing any district drain on state-owned or state-
managed lands. The agency is required to grant the approval, unless it
finds after public hearing that the proposed district drain will injure the
purposes for which the agency acquired the property.

The county drainage board must record the order for cost assessments with
the Register of Deeds office in each county where assessed lands are
located.

The assessments and any interest on the assessments are recorded as a first
lien on the land. This means the drainage assessments take priority over
all other liens or mortgages, except liens for general taxes. The county
drainage board may order that the assessments be paid at once, or in
installments according to the law. Assessments are paid to the county
treasurer. The county drainage board must file a satisfaction of lien when
the assessment is paid in full.

The county drainage board may borrow money and issue bonds or notes
based on any assessments it levies. If the amount does not exceed $8,000
and does not extend beyond one year, the county drainage board may
borrow the money without holding a hearing. (See page 5-11 for notice
requirements.)

A county drainage board order regarding a drainage assessment can be
challenged if an individual considers the assessment wrong or unfair. A
failure to assess benefits or costs, or to award damages to any lands, does
not make the assessment on the remaining lands void.
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Contesting
Assessments
(cont.)

Recovering
Unpaid
Assessments
(s. 88.42 and
88.43, Wis.
Stats.)

An interested person may petition the county drainage board to review any
of the following:

3 An order assessing benefits or costs.

3 An order correcting omitted assessments.

3 An order reassessing benefits.

3 An order apportioning benefits upon division of a parcel.

The county drainage board must hold a hearing on the petition. Objections
must be submitted in writing to the county drainage board, on or before the
day of the hearing. The county drainage board's decision may be appealed
to the circuit court.

The secretary of the county drainage board must keep a separate record of
all assessments in each drainage district. On or before December 1 of each
year, the secretary certifies all past due assessments, including interest, to
the clerk of the town, village, or city where the land is located. The clerk
inserts the assessment in the tax roll, and such amounts are collected in the
same way as general taxes. The clerk forwards any payments to the county
treasurer. The payments are credited to the appropriate drainage district
account.

If the amounts certified are not collected, the county treasurer proceeds to
collect the unpaid drainage assessments in the same manner as delinquent

taxes.

CHANGING FORMALLY ESTABLISHED SPECIFICATIONS

Requirements

County drainage boards can only change the formally established
specifications for a district by following the appropriate procedures outlined
below. Formally established specifications are those established by circuit
court order, or by a county drainage board order under s. ATCP 48.20, Wis.
Admin. Code, or by the requirements outlined in this section. Changes in
the district boundary, drain specifications and designation, or structures
made without following the required procedures are not legal changes.
Changes to the district drains and structures within the drain require

department approval.
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Requirements

(cont.)
Changing Drainage
District Boundaries
(s. ATCP 48.21(1),
Wis. Admin. Code)

Designating a
Private Drain as a
District Drain
(s. ATCP 48.21(2),
Wis. Admin. Code)

A county drainage board can only change the drainage district boundary by
following the proper procedures to do any of the following:

3 Annex land into the drainage district (see pages 4-6).

3 Consolidate drainage districts (see pages 4-8).

3 Withdraw land from the drainage district (see pages 4-8).

If a county drainage board changes a drainage district boundary by one of

the procedures above, the county drainage board must file a record clearly

noting the change with the department, the county zoning administrator, and

the county register of deeds. The record must include the following:

3 A revised map of the drainage district, showing the new boundary.

5 Documentation that the county drainage board followed the required
procedures for making the change.

A county drainage can not classify a private drain as a district drain unless

the county drainage board does at least one of the following:

3 Obtains the written consent of every landowner who owns or holds an
easement to land on which the drain is located.

3 Purchases or condemns all of the land required for that district drain and
district corridor. (See ch. 88.21(6), Wis. Stats., and ch. 32, Wis. Stats.,
for the purchase of condemnation land requirements.)

3 Properly designates the drain as a district drain under s. 88.73 or 88.77 to
88.80, Wis. Stats. (See page 4-1).

When a county drainage board classifies a private drain as a district drain,

the county drainage board must file a record of the classification with the

department, the county zoning administrator, and the county register of

deeds. The record must include the following information:

3 A revised map of the drainage district, showing the designated district
drain and corridor.

3 Documentation that the county drainage board followed the
requirements for designating a private drain as a district drain.

Note: A drain is not necessarily a “district drain” just because it is located on land within a drainage district,
or just because it provides drainage for more than one landowner. In some cases, lands within a drainage
district are drained by private drains that empty into district drains. Private drains are not operated or
maintained by the county drainage board; nor are private drains required to have the 20-foot corridor.
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Requirements

(cont.)
Changing
Cross-sections
(s. ATCP 48.21(3),
Wis. Admin. Code)

Changing
Alignments
(s. ATCP
48.21(4), Wis.
Admin. Code)

Changes to the formally established cross-sections for district drains are
considered construction projects, whether or not they involve actual physical
changes to the district drain. To change the formally established cross-
section for a district drain, the county drainage board must receive the
department’s approval under s. ATCP 48.34, Wis. Admin. Code.

If a county drainage board receives the department’s approval to change the
formally established cross-section of a district drain, the county drainage
board must file a clear record and description of the change with the
department, the county zoning administrator, and the county register of
deeds.

Changes to the formally established alignment are considered construction
projects. A county drainage board can not change the formally established
alignment of a district drain unless it does all of the following:

3 Obtains the written consent of each landowner that will be newly
included in the district corridor due to the change in alignment of the
district drain. If the county drainage board cannot get the written
consent of each landowner in the corridor, a county drainage board can
condemn the newly included land in accordance with the requirements
of s. 88.21(6), Wis. Stats., and ch. 32, Wis. Stats. This requirement does
not apply if the change in alignment will not require additional lands to
be included in the district corridor, or if the district drain being realigned
is not a ditch (only district ditches require a corridor).

5> Obtains the department’s approval under s. ATCP 48.34, Wis. Admin.
Code.

If a county drainage board changes the formally established alignment of a
district drain, the county drainage board must file a record of the change
with the department, the county zoning administrator, and the county
register of deeds. The record must clearly describe the change, and must
include a new map of the drainage district if the realignment is not
adequately shown on a map previously filed with the department.

Changes to the formally established grade profile are considered
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Requirements

(cont.)
Changing
Grade Profiles
(s, ATCP 48.21(5),
Wis. Admin. Code)

construction projects. To change the formally established grade profile of a

district drain, a county drainage board must do all of the following:

3 Provide a written notice clearly describing the change to each landowner
whose access to drainage will be affected by the proposed change, and
allow 30 days to object. A landowner is considered to be affected by the
proposed change if the gravity flow of water is impeded from his or her
land, through a real or assumed drain, to any real or assumed outlet at
the formally established cross-section and grade profile of the district
drain.

3 Resolve, to the satisfaction of the objecting landowner, every timely
objection filed by a landowner whose access to drainage is affected by
the proposed change.

5> Obtain the department’s approval under s. ATCP 48.34, Wis. Admin.
Code.

Note: The department can not approve a proposed change to the grade profile if an objection by an affected

landowner has not been resolved.

If the department approves a county drainage board’s request to change the
formally established grade profile, the county drainage board must file a
record clearly describing the change with the department, the county zoning

administrator, and the county register of deeds.
Note: The county drainage board must consider how a change to one feature of the grade profile may affect
others. For example, a change in the width of ditch may also affect the water levels shown for the base flow and

the 10-year, 24-hour storm event peak flow.

MAINTENANCE AND REPAIR REQUIREMENTS

District Drains
to Conform to
Specifications
(s. ATCP
48.26(3), Wis.
Admin. Code)

County drainage boards are responsible for restoring, repairing,
maintaining, and, if necessary, modifying district drains so that they
conform to the formally established specifications. All district drains must
be in compliance with the formally established specifications by
December 31, 2004. (See page 5-21).

"Maintenance and repair" means the restoration of a district drain to the
formally established grade profile, cross-section, and alignment
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District Drains
to Conform to
Specifications
(cont.)

Notice to the
Department

(s. ATCP 48.34, Wis.
Admin. Code)

Landowner Petitions
(s. ATCP 48.45, Wis.
Admin. Code)

(see page 2-3). Therefore, maintenance and repair may entail substantial,
and expensive, activities, as well as routine activities such as leveling spoil
banks, removing obstructions, and controlling vegetation and runoff.

Maintenance and repair does not include material alteration, enlargement,
or extension of the drainage system; these activities are considered
construction projects. (See page 6-19.)

Maintenance and repair is a restoration project if it includes dredging or
other operations that will restore the cross-section, grade, profile, or
alignment to the formally established conditions.

Maintenance and repair projects are not required to be approved by the
department. The county drainage board must, however, notify the
department prior to beginning restoration projects that will involve the

dredging or excavation of more than 3,000 cubic yards of material.

Note: County drainage boards may be required to obtain a DNR ch. 30 or 31 permit
prior to beginning any restoration work. County drainage boards should contact the
DNR during the restoration project planning stages to determine if a ch. 30 permit will be
needed.

A landowner may petition the county drainage board to restore, repair,
maintain, or modify a district drain in order to conform to the formally
established cross-section, grade profile, or alignment for that district drain.
In addition a landowner may petition the county drainage board to remove
an obstruction that was placed in a district drain in violation of the rule
(see page 4-2). The petition must identify the reason for the petition and
the action that the landowner requests of the county drainage board.
County drainage boards may require the petitioner to provide additional
information that is necessary for the county drainage board to properly
evaluate the situation.

Within 60 days after receiving a petition, the county drainage board must
provide a written response to the petitioner. The response must include a
description and explanation of what the county drainage board plans to do
in response to the petition. If the county drainage board plans to take no
action on the petition, the county drainage board must include an
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District Drains
to Conform to
Specifications
(cont.)

Funding for
Maintenance
and Repair
Projects

(s. 88.63(2) and
88.54(4), Wis.
Stats.)

District
Corridors

(s. 88.74, Wis.
Stats.)

explanation.

After receiving the county drainage board’s response to the petition, the
petitioner may file a written petition with the department if the petitioner
believes that the county drainage board is violating the rule or statutes.
The department may investigate the allegations. If the department
determines that the county drainage board has violated the rule or statutes,
the department can issue an order directing the county drainage board to
correct the violation (s. ATCP 48.52, Wis. Admin. Code).

A landowner also has the right to go to the circuit court to initiate an action
against a county drainage board that the landowner believes has violated
the rule or statutes. Landowners are not required to seek the department’s
assistance prior to taking the case to circuit court.

A landowner may skip the step of going to the department and go right to a
circuit court if the landowner believes that the county drainage board has
violated the rule or statute.

The county drainage board may establish a fund for each district for the
costs of maintenance and repair work, emergency expenses, and county
drainage board expenses, per diems, and legal fees.

If a county drainage board finds that a district does not have sufficient
funds to pay for needed maintenance and repair, or if an emergency arises,
the county drainage board may borrow the necessary funds. If the amount
does not exceed $8,000 and the loan does not run beyond one year, the
county drainage board may borrow the money without holding a hearing.

The county drainage board must establish and maintain a district corridor
along both sides of every district ditch and district tile drain. Ata
minimum, the corridor must extend 20 feet from the top of both ditch
banks and 20 feet from the centerline on each side of a tile drain or other
district facility. The county drainage board may establish a wider corridor.
Corridors should be sized to ensure that the board has effective access for
vehicles and equipment, protects water quality, and to allow for the
placement of dredge materials due to drain maintenance. The county
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Row Cropping and
Buildings or Fixtures in
District Corridors

Trees in
District Corridors
(s. ATCP 48.28, Wis.

drainage board must identify the location of the corridors on the maps and
descriptions filed with the county zoning administrator and the department
(s. 48.20, Wis. Admin. Code).

See the notice requirements summary on page 5-11 associated with
maintenance work in district corridors.

Note: The maps and drainage district descriptions must have been filed by December 31, 1995, unless the
county drainage board has received a variance from the department. (See page 5-15.)

No person may row crop within the district corridor or place any building
or other obstruction that interferes with the board’s ability to provide
access, protect water quality, and allow for the placement of dredge spoils
from maintaining the drain unless they have written permission from the
county drainage board. If the county drainage board receives a request
from a landowner to allow row cropping or place a building or other
obstruction within the district corridor, the county drainage board must
consider whether or not the activity or structure will increase maintenance
requirements, soil erosion, or the movement of suspended solids to district
drains.

District landowners should be made aware that local property tax
assessments of lands in the corridor will occur in the same class as
assessments of lands adjoining the corridor (s. 70.32(5), Wis. Stats.).

If the county drainage board has approved row cropping or obstructions in
the district corridor, the county drainage board may be responsible for
damages to crops or obstructions that are caused by county drainage board
maintenance activities in district corridors. If the county drainage board
has not approved row cropping or obstructions in the district corridor, the
landowner may not recover damages in cases where crops, buildings, or
other obstructions are damaged due to maintenance activities.

A landowner who has a building or fixture in a district corridor prior to
September 1, 1999, is not required to remove the building or fixture.

The county drainage board can decide to leave trees in the corridor for
specific purposes. If woody vegetation growth does not interfere with
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Admin. Code)

Damages to
Lands

(s. 88.69, Wis.
Stats.)

Obstruction
Removal

(s. ATCP
48.26(4), Wis.
Admin. Code)

Soil Erosion
and Runoff
Control

(s. ATCP 48.30,
Wis. Admin.
Code)

Vegetative
Cover

access to the district drains, a county drainage board may allow woody
vegetation to grow along portions of the district ditch corridor, but not in
the district ditch. County drainage boards must be able to have the ability
to maintain and repair district drains with the woody vegetation in place.
Any area left in woody growth must be maintained under a resource
conservation plan with the USDA Natural Resources Conservation Service
(NRCS), or the county land conservation department (LCD).

A drainage district is responsible for any damages that result to lands
outside the district boundaries caused by work done by the district or its
agents. District work, including construction activities, could also result in
damages downstream, including increased sedimentation. Adjoining
districts may recover the costs of carrying off more water, removing
sediment, or repairing flood damage from a district located upstream or
downstream, which caused the damages.

The county drainage board is required to remove obstructions in the district
ditches, such as sediment dams, windfalls, deadfalls, sand bars, beaver
dams, and submerged vegetation, at least once a year, and more often if
necessary.

The county drainage board must take measures to minimize soil erosion
and sediment delivery to the district drains. The county drainage board
may install temporary in-channel sediment basins downstream of any
construction activity, or require individual landowners to implement
measures on private lands to minimize soil erosion and sediment delivery
to the district drains. To ensure compliance, the county drainage board
may also monitor the suspended solids in the water in the district drains.

The county drainage board is responsible to establish and maintain
effective vegetative cover, or other effective erosion control measures, in
the district ditches and in the corridors. Plant seed mixtures and
application rates must conform to the USDA-NRCS Field Office Technical
Guide. The county drainage board must also replant disturbed areas.
Various land uses that still provide effective erosion control may be
permitted in the corridor, but should be discussed with the county drainage
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District Ditch
Stability
(s. ATCP 48.26, Wis.
Admin. Code)

Surface
Waters

New District Ditches

Disposal of
Materials

(s. ATCP 48.32,
Wis. Admin.
Code)

board in advance.

The county drainage board must repair and maintain all district ditches so
that the cross-section and grade profile are stable, and conform, as nearly
as possible, to the cross-section and grade profile as last constructed or
reconstructed. To stabilize district ditch banks, the county drainage board
may flatten the side slopes or lessen the grade in the channel.

Note: If the formally established grade profile or cross-section is changed, the county drainage board must

follow the procedures outlined on pages 6-9 through 6-12.

Surface water entering a district ditch, whether from a private or district
drain, must not cause erosion or sedimentation.

To ensure compliance with this requirement, the county drainage board
may require:

3 Installation of buffer strips,

3 Installation of pipe inlets or drop spillways, or

3 Maintenance of field residue.

All district ditches constructed after July 1, 1995, must be designed and
constructed with the capacity to remove runoff from a 10-year, 24-hour
storm within 48 hours (s. ATCP 48.26(1), Wis. Admin. Code).

Materials dredged or excavated during cleanout and repair must be spread
or piled to ensure long-term stability of the materials. There are two
acceptable methods for deposition of materials:

3 Land Spreading: Materials which are land spread must be graded and
smoothed to conform with the surrounding lands. The slope of the
spread materials must be 8:1 or flatter, and the materials may not be
more than two feet deep at the top of the district ditch bank.

3 Piling: Spoil piles may not be closer than 12 feet from the top of the
ditch bank. The spoil pile must have a stable side slope, not exceeding
2:1.

Note: These standards also apply to materials dredged or excavated during construction or restoration

projects. No materials may be placed in a wetland except in compliance with applicable federal, state, and
local permit requirements.
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The figure below, based on American Society of Agricultural Engineering,
Engineering Practice 407.1, section 5 illustrates spoil deposition
requirements:

LAND SPREAD OPTION PILE OPTION

Figure |, Methods of Material Disposal
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CONSTRUCTION PROJECTS

Activities
Requiring Prior
Approval

(s. ATCP 48.34,
Wis. Admin.
Code)

Design
Standards

District Drains
(s. ATCP 48.26, Wis.
Admin. Code)

Construction projects must be approved by the department before a county

drainage board can approve or begin the construction project. Construction

projects include the following:

3 Constructing or modifying any district drain, or authorizing any person to
construct or modify a district drain

3 Installing or modifying any structure in a district drain, or authorizing any
person to install or modify any structure in a district drain

3 Authorizing any person (including a municipality or government entity) to
connect that person’s private drain to a district drain

3 Changing the formally established cross-section, grade profile, or
alignment of a district drain, regardless of whether that change involves
any physical alteration to a district drain or structure.

Note: A county drainage board is encouraged to consult with the department for advice or assistance whenever it
is contemplating construction projects in a district. This will facilitate timely assistance in the planning stages, as
well as timely review and approval. Projects must be designed by a qualified engineer. Also, all damages
awarded to a landowner in excess of assessments for the work must be paid before the county drainage board or
its contractor may begin construction on the land. A permit may also be needed from the Department of Natural
Resources before beginning a construction project.

Once the department has approved the construction project, changes cannot
be made to the project plan and design specifications without the

department’s written approval.

Construction projects must be designed by an engineer from the department’s
list of qualified engineers. Every district drain constructed after July 1, 1995,
must be designed and constructed so that it is capable of removing the volume
of water from a 10-year, 24-hour rainfall event within 48 hours after that
rainfall event. The district ditch bed, banks, and related structures such as
culverts, bridges and inlets, must be designed, constructed, and maintained to
remain stable when subjected to the 10-year peak discharge.

Note: A district ditch is not required to contain the entire volume of water from the peak discharge. District
ditches or structures, constructed prior to July 1, 1995, are not held to the standard.
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Design
Standards
(cont.)

Private Drains

(s. ATCP 48.30(5), Wis.

Admin. Code)

Requesting
Project
Approval

(s. ATCP 48.36,
Wis. Admin.
Code)

Private drains that transport water to district drains, whether from agricultural
or nonagricultural lands, must be designed, constructed, and maintained to
prevent soil erosion and to minimize the movement of suspended solids into
district drains. A county drainage board may require that private drains
carrying water from nonagricultural lands be designed according to a
stormwater management plan which includes settling ponds or detention
basins.

The county drainage board must submit a written request for approval of the
proposed construction project to the department. The following information
may be required:

3 The district name or number.

3 A project description and purpose, indicating why the project is needed.

3 The names of the persons, if any, who are asking the county drainage
board to do the project.

3 Estimated cost, including any proposed damage awards.

3 A statement of goals expected to be achieved, including drainage volume,
thoroughness of drainage, and geographic scope of drainage.

3 Design specifications and plans prepared by an engineer included on the
department’s list of qualified engineers. The specifications must meet the
applicable standards under s. ATCP 48.20, 48.21, and 48.22, Wis. Admin.
Code. The engineer must include a statement as to whether or not, in the
engineer’s judgment, the proposed action as designed will achieve the
goals of the proposed project.

3 A map and description of lands and waters affected by the project. The
map should indicate the following information:

o Current and proposed use of affected lands.

o The topography of the affected lands.

o The location of any affected wetlands.

o The identity and location of any affected navigable waterway,
stormwater management district, lake district, priority watershed, or
lake under s. 144.25, Stats., or wellhead protection area under ch. NR
811.

o The identity and location of any affected building, transportation
corridor, or utility easement.
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Requesting
Project
Approval (cont.)

el

A hydrology analysis prepared by an engineer included on the
department’s list of qualified engineers. The hydrology analysis must
include the information listed in s. ATCP 48.36(h), Wis. Admin. Code.
A construction plan, if applicable, that includes a plan for controlling

erosion, the estimated amount of material that will be removed (if any), and a

description of where and how removed material (if any) will be deposited.

e

A statement that the county drainage board has followed the requirements
for providing notice of the public hearing, and for holding the public
hearing (see pages 5-7 through 5-11).

All of the following information if a county drainage board proposes to
alter the formally established cross-section, grade profile, or alignment of
a district drain:

o The current cross-section, grade profile, or alignment.

o The proposed new cross-section, grade profile, or alignment.

Note: The new specifications must be prepared by an engineer included in the department’s list of qualified
engineers.

If the county drainage board is proposing to change the formally
established alignment or grade profile, a statement that the county
drainage board has complied with s. ATCP 48.21(4)(a)1 or 48.21(5)(a)1,
respectively.

A statement explaining how the proposed project will affect the
assessment of benefits to landowners, if at all.

The financing plan for the proposed project, including any proposed cost
assessments to lands in the drainage district. (See s. ATCP 48.02, Wis.
Admin. Code.)

An assessment of the effects on land and land uses.

An assessment of the impact on surface water levels, quality, and
temperature.

An assessment of the effects on groundwater levels and quality.

An assessment of the possible alternatives to the proposed project,
including doing nothing, and their effects. The assessment should include
the relative benefits, costs, and environmental effects of the alternatives.
A statement verifying the filing of copies with other agencies.
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Requesting
Project
Approval (cont.)

Notice and Hearing

Department
Approval or
Disapproval

(s. ATCP 48.38,
Wis. Admin.
Code)

3 Other information that the department considers necessary.

Note: A county drainage board must simultaneously file copies of all of these materials with the DNR, the US
Army Corps. of Engineers, the county zoning administrator, the county land conservation committee, every
affected municipality, and the county highway committee, if a public highway will be affected .

Before submitting an application to the department for construction project
approval, a county drainage board must hold a public hearing. The county
drainage board must send written notice to all landowners in the drainage
district at least 30 days prior to the hearing, and must publish a class 3 hearing
notice in the official county newspaper. The hearing notice must clearly
describe the proposed project. The county drainage board must allow 30 days
after the public hearing for landowners to provide comments.

The department has 45 days to review the materials after the submission is

determined complete, and issue a written approval or disapproval of the

proposed project. The department may also issue a conditional approval of

the project, specifying the conditions in writing. If the proposed project is not

approved, the department will provide reasons to the county drainage board

explaining why the project was not approved. The department can disapprove

a proposed project for any of the following reasons:

3 The county drainage board has failed to provide the information required.

3 The proposed project would violate the rule or statutes.

3 The requested approval would violate the rule or statute.

3 The proposed project is not properly designed or will not achieve the
goals of the project.

Notes: The department may extend the 45 day deadline for good cause.
A county drainage board may also be required to get pre-approval for a project from DNR or other
agencies.

A county drainage board may not deviate from plans approved by the
department unless it obtains subsequent written approval from the
department.

The department cannot approve a project that will alter the formally
established cross-section, grade profile, or alignment of a district drain, unless
the county drainage board has followed the requirements for changing the
formally established specifications. (See pages 6-9 through 6-12.)
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Department
Approval or
Disapproval
(cont.)

Environmental
Assessment
(s. ATCP 48.36(5), Wis.
Admin. Code)

State and Local
Permit

Exemptions

(s. 30.20(1g)(d),
s. 87.30(1m)(am),
s. 88.31(7r), s. 88.74(6),
s. 281.36(4r), s.
283.33(1m), Wis. Stats.)

The department is required to prepare an environmental assessment for a

proposed project if any of the following apply:

3 The proposed action will drain more than 200 acres of land not previously
drained, or will substantially alter drainage from more than 200 acres of
land.

3 The proposed project will drain more than 5 acres of wetland.

3 The proposed project will include constructing or modifying a dam in a
district or private drain that has a navigable stream history.

3 The proposed project will include work in a district drain with a cold
water fishery and a navigable stream history.

3> The proposed project will substantially affect the base flow in surface
waters of the state.

3 The department determines that an environmental assessment is needed to
determine whether an environmental impact statement is required to be
prepared. (Sees. ATCP 48.36(6) and 3.03, Wis. Admin. Code.)

Several state and local permit exemptions apply to maintenance activities
involving district drains and corridors. Permit exemptions provided in law
are based on meeting certain conditions (Appendix H summarizes the
exemptions and their related conditions). County drainage boards should
contact the appropriate permitting authority before claiming a permit
exemption. The county drainage board may want to consider establishing or
revising a Memorandum of Agreement with the DNR to document how the
board properly claims permit exemptions over a period of years.

Section 88.62(3)(a) clarifies that state permit exemptions do not apply to
maintenance work completed outside of drainage districts.
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Chapter 7

Enforcing Orders, Approvals, and Other Actions in

Drainage Districts

COUNTY DRAINAGE BOARD

County
Drainage Board
Orders and
Rules

County
Drainage Board
Regulation of
Practices on
Private Lands

The county drainage board may bring actions in circuit court to obtain

injunctions, exercise eminent domain, seek damages and other relief in

regard to the enforcement of its own orders and rules. Assessments are

enforced through the procedures set out in chs. 74 and 75, Wis. Stats.,

which apply to the collection of delinquent taxes.

As a result of changes in land use or other factors, a county drainage board

may take action to:

e

el

e

Order annexation of benefited lands (ss. 88.77 and 88.78, Wis. Stats.).
Reassess lands to better allocate benefits (s. 88.46, Wis. Stats.).

Order the removal of dams or other obstructions (s. 88.72, Wis. Stats.,
and s. ATCP 48.26(4), Wis. Admin. Code).

Order the enlargement of a waterway or construction of a new
waterway through an embankment, bridge, grade, or culvert which has
been setting back or diverting a natural watercourse upon lands in the
district (s. 88.89, Wis. Stats.).

Sue to recover damages from a landowner outside the district (s. ATCP
48.04(1)(b), Wis. Admin. Code).

Enter into an agreement with a landowner to receive compensation for
costs incurred by the district as a result of the landowner's actions (s.
ATCP 48.04(1)(c), Wis. Admin. Code).

Levy cost assessments against another district, or upstream
municipality for damages or costs resulting in the district (s. 88.64,
Wis. Stats., and s. ATCP 48.04(3), Wis. Admin. Code).
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County

) If a private drain does not comply with the design standards or
Drainage Board P Py g

Regulation of maintenance requirements, or a landowner fails to implement required
Practices on erosion control practices, the county drainage board may do any of the
Private Lands )

(cont.) following:

3 Order that the private drain be modified to comply with the
requirements (s. ATCP 48.30(4)(b)(2), Wis. Admin. Code).

3 Order that the private drain be removed or disconnected from the
district drain (s. ATCP 48.30(4)(b)(3), Wis. Admin. Code).

3 Refuse to permit the private drain to connect to the district drain (s.
ATCP 48.30(4)(b)(1), Wis. Admin. Code).

3 Order that the private drain be reconnected to the district drain.

3 Order the restoration of any spoil bank.

5> Enter into an agreement with the landowner to receive compensation
for costs incurred by the district as a result of the noncompliance.

3 Assess the landowner for construction costs incurred by the county
drainage board because of the noncompliance.

3 Sue the landowner. The county drainage board may seek an injunction
and damages. Violations of the standards may also result in civil
forfeitures.

Note: Damages includes payments that the district would have received during the time that the illegal
connection or extension existed if the lands drained had been subject to assessment.

DEPARTMENT OF AGRICULTURE, TRADE AND CONSUMER
PROTECTION

Inspections or The department may conduct an investigation to check compliance with the
Investigations statute and the rule. A department representative may enter onto any lands
(s. ATCP 48.50, | to conduct the investigation, or obtain access to any documents related to the
Wis. Admin. matter.

Code)
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Orders
(s. ATCP
48.52(1), Wis.
Admin. Code)

Injunctions or
Forfeitures

Hearings on
Compliance
Orders

(s. ATCP 48.54,
Wis. Admin.
Code)

Right to
Appeal
Hearing
Decisions

Variances
(s. ATCP 48.56,

If a county drainage board is out of compliance, the department may,

without prior notice or hearing, issue an order which does any of the

following:

3 Prohibits the construction or modification of a district drain or corridor.

3 Requires the county drainage board to file specific maintenance and
repair plans with the department.

3 Requires the county drainage board to file a copy of any record or report
with the department.

3 Requires the county drainage board to comply with any requirements
within the rule and statutes.

Note: The department may issue a special order directing any person to stop work on a drainage district project
until plans are approved or the project complies with all requirements.

The department may seek an injunction or other relief from the circuit court
for violations of its orders. Any person who fails to comply with an order or
violates any statute, rule, or department requirement may be required to pay
a forfeiture of $25-$500 per violation. Each day is a separate offense.

Note: Actions for injunctions or civil forfeitures must be brought in the circuit court.

Any person who feels adversely affected by any order described above, may
request a hearing at the department. The department must hold an informal
hearing within 10 days of receiving the request. If the issue is not resolved
after the informal hearing, the person may request a contested case hearing
on the compliance order from the department.

Note: Contested case hearings are governed by the provisions of ch. 227, Wis. Stats. Please contact the
department if you need a copy of this statute.

A person adversely affected by a final decision of a contested case hearing at

the department may do either of the following:

3> File a written petition with the department within 20 days for a rehearing
on the issue. (Sees. 227.49, Wis. Stats.)

3> File an appeal with the circuit court within 30 days of the department
decision. (See ss. 227.52 and 227.53, Wis. Stats.)

The department may grant a variance from a standard or requirement in the
rule, provided the variance is consistent with the objectives of the rule. The
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Wis. Admin.
Code)

department will specify in its variance what changes it is making in the
requirements of the rule, and how the county drainage board or individual is
expected to comply. Variances may apply to only one district, or one county
drainage board, or may apply to all districts in the state.

Variances may not be granted from statutory requirements. The department

has no authority to excuse a county drainage board from fulfilling the
requirements in the statutes.
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by means of common drains that cross individual property boundaries. Cipter « . ” . .
Stats.spells out procedures for creating, modifying and dissolving drainage districts. (1) “Agricultural lands” meandands in agricultural use as

. ) . . o rE)rowdedunder s91.01 (1) Stats.

Countydrainageboards are responsible for operating drainage districts in col B . .
pliancewith ch.88, Stats., and this chaptek county drainage board may leagsess (2) “Baseflow” means the normal flow of water not associ
mentsagainst landowners in a drainage district to pay for the design, construction gaeédwith rainfall events.
maintenancef district drains, and to pay other district operating costs. The county

drainageboard must allocate cost assessments between landowners based on a draik3) “Confirmed assessment” means an assessment of@osts
agedistrict benefit assessment that complies with this chapter benefitsthat has been confirmed by a circuit court undeBgh.
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A county drainage board may prevent municipalities and petsons from con  appointedunder s88.17 Stats.

nectingtheir drains to district draingxcept under terms prescribed by the county « L, . . .
drainageboard. A county drainage board may also require a person to disconnect 6M) “Cross—section'means a series of vertical sections of a

drain. If a proposed connection will increase costs to the drainage district, the coudiiain, taken at periodic intervals along the length of the drain at
drainageboard may assess costs to the person wishing to connect. right angles to the center line of the alignment of the drain.

Landownersin a drainage district have certain rights and responsibilities pre Note: See SATCP 48.20 (1) (b)
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ATCP 48.01 WISCONSINADMINISTRATIVE CODE 310

gnelaqﬁorvner {n ,SC:mS_C?,SetSa lands Vgt,hinta grai,nage distrtict are ttirzined by grivmuean order levying cost assessments against land in a drainage

rainsthat empty Into district arains. rivate drains are not operated or maintal H H H H H

by the county drainage board; notligre any district corridor surrounding a private!&gmc.t to cover CO.StS Ian.u“y incurred by th‘? dramage district,

drain. including construction, maintenance, restoration, legal and-oper
(11) “Drain” means any facilityincluding a ditch, tile, pipe or atingcosts.

other facility, for draining water from land. “Drain” includes Note: See, e.g., s88.23 88.3588.4588.63 88.7088.71,88.72and88.78 Stats.

structuresand facilities, such as dams, culverts, pumps, inlet facil (2) CONSTRUCTION COST ASSESSMENTSLIMITATIONS. (&) A

ities, dikes, dams and levees, that are appurtenant to a drain. countydrainage boarthay not levy cost assessments to construct
(12) “Drainagedistrict” means a drainage district that is sub® "eW drainage district if the construction cost for that new district

jectto ch.88, Stats., regardless of whether the drainage distr ill exceed 75% of the total assessed benefits accruing to district

wasformed under ct88, Stats., former ch. 89, Stats., or any othdpndownersrom the construction of that new district. 4
Note: See s88.36 (6) Stats. Benefits are assessed to landowners according to

law. _ _ _ _ o ATCP 48.06

(13) “Drainage ditch” or “ditch” means a drain which is in the () A county drainage board may not levy cost assessments to
form of an open surfacehannel. “Ditch” includes the ditch bed,constructenlaged or supplemental drains unless thainage
ditch banks, and any structures and facilities gheappurtenant poardfinds that the benefits from thenlaged or supplemental

to the ditch. drainswill exceed the cost of construction.

(13m) “Grade profile” meansa vertical section along the Note: See s88.71 (1m) Stats. Benefits tandowners are assessed according to
alignmentof a drain. s.ATCP 48.06

Note: See SATCP 48.20 (1) () (c) A county drainage board may not, without obtaining the

(13r) “Formally established” means established or reestalgndowner’sconsentand suficient security under s88.23 (3)
lishedby any of the following: Stats. levy aconstruction cost assessment against any parcel of

landif the amount of the assessment, when added to construction
. . . cost assessments previously assessedhat parcel of land,
(b) County drainage board action that comphiéth s.ATCP exceeddhe last confirmed assessmehbenefits for that parcel

48.200r48.21 ) , of land. This paragraph does not limit the assessmenéaifte
(14) “Maintenancecosts” means costs for the maintenancgance restoration or operating costs.

(a) Circuit court order

andrEpair of district drains and corridors under sulbheh. Note: See ss88.23 (3)and88.63 Stats. See definitions of “construction costs,”
(14m) “Navigablewaters” has the meaning given ir8§.01 ‘maintenanceosts,™operating costs,” and “restoration costs” undexECP 48.01
(4m), Stats. (4), (14), (17) and(22).

(3) ALLOCATING COSTASSESSMENTS. Except as provided under
. . : ; . - 4 sub.(4), a county drainage board shall allocate cost assessments
anrglt:grr}nglrrsgtl%cri:nugsleands in residential, commerdidustrial amongall of the parcels of land in a drainage district in proportion
“p . o . to the last confirmed assessment of benefits for each parcel. A
(17) “Operating costs” means costs, other than constructiqty nty drainage board, when levying cost assessments, may allow
maintenancer restoration costs, that are lawfully incurred by g raasonable credit tolandowner who provides maintenance ser

(15) “Nonagriculturallands” means lands other than agrcul

drainagedistrict. o vicesor other “in kind” payments to the drainage district.
(18) “Parcel”means a tract of land, all of which is held by the Note: A county drainage board assesses benefits to land parcels in a drainage dis
samelandowner or landowners. trict according to SATCP 48.06and allocates cost assessmentthe basis of those

« ” T . benefitassessments.
(19) “Person” means anyndividual, partnership, corpora (4) CONSTRUCTIONCOSTSCAUSEDBY INDIVIDUAL LANDOWNER
tion, firm, business trust, estate, trust, association, government, X . :
governmentabubdivision or agengyr any other legal agom: (@) EXCept as provided under pé), a county drainage board
may assess, to a specified parcel of land in a drainage district, the

mercialentity full amount of any construction costs incurred by the draidizge
(20) "Private drain” means any drain other than a districl it as a direct result of any of the following:

drain. “Private drain” includes a drain operated by the state or . .
: - 1. Arequest by the landowner for drainage improvements that
a county town, village or city y
i O . N dredai aresolely of benefit to that land.
(21) Re_Storanon_ or restorz_itlon pI’OjeCt mear_ls reaging OI’_ Note: Under s88.7Q Stats., landowners who seattditional drainage for part of
otheroperations designed to bring the cross—section, grade profilgainage district may also petition the county drainage board to create a subdistrict
or alignment of a district drain into closer conformity with the forfor that purpose. The county drainage board may create a subdistrict, and may levy

mally established cross—section, grade profile or alignment of t@%ﬂ:E:gﬂ::gfgﬁ%";G}gﬁiﬁgﬁ;’fgfé}ﬁit‘” the subdistrict to cover the costs of providing
district drain. ;

w . , . 2. Aland use changer other action by the landowner that
(22) “Restorationcosts” meansosts incurred for the restera gjtersthe flow of water into or from a district drain.

tion of a district drain. . . . 3. A land use changer other action by the landowner that
(23) “Stable” means resistant to erosion or deformation.  ncreasesoil erosion or the movement of suspended solids to a
(24) “Ten—yearpeak dischge” or “10—-year peak dischge”  district drain.

meansthe maximum flow of water resulting from a 10-year 4. A failure by the landowner to maintain a private drain

24-hourrainfall event. that land in compliance with ATCP 48.30 (5)

(25) “Wetlands” has the meaning given ir28.32 Stats. 5. A failure by the landowner to implement necessary erosion
~ (26) “Woody vegetation” means plantsat contain substan control practices on that land, as required by the codrajnage
tial amounts of secondary xylem. Oatly vegetation’includes boardunder sATCP 48.30 (6)

Shgggfﬁ”gtéi;gte?gﬁn(iofg%;‘%to'rlggdf_i‘grspfis) and (16), o6m) 6. The landownés extension of private drain from the

(13m), (131), (14m), (26),rand recr(8) to (1) and (13), am. (21RegisterAugust, asSessetind to land outside the district.

1999,No. 524 eff. 9-1-99. Note: If a private drain is extended or modified without approval, the calraty
ageboard may also issue an ordeainst the déénding landowner or initiate an
actionfor damages under88.92 Stats. Alternativelya county drainage board may

Subchapter IT — Assessing Drainage District Costs annexthe newly drainetand under $88.78 Stats., and may assess the newly drained
and Benefits land according to s38.405 Stat.

(b) If, contrary to sub(2) (c), aconstruction cost assessment

ATCP 48.02 Assessing costs against lands in a underpar (a) will exceed the last confirmed assessment of bene

drainage district. (1) GENERAL. Pursuant to cl88, Stats., and fits for the assessed parcélland, the county drainage board may
this chapter a county drainage board maafter public hearing, ordera higherassessment of benefits for that land un@ﬂ'@P
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48.06(2). The assessment of benefits may be increased hylithe subdivisionof lands, or other factorsfatting the allocation of
amountneeded to accommodate the construction cost assessrbenefitsto landowners.

underpar (a). Note: A reassessment under p@) should adjust all assessed benefits in the dis
trict, as necessaryo correct any inequities and injustices found by the board. The

(c) Paragraplfa) does not apply to any of the following: adjustmenheed not be proportional to tiemer confirmed benefits. See88.46
1. Maintenance, restoration or operating costs. (2), Stats.

2. Construction costs incurred by a drainage district becagés(b) A county drainage board may reassess benefits under par

the county drainage board has failed to comply with this chaptg O its own motion, or in response to a petition ftandowners
y g Py P unders. 88.46 Stats. A reassessment of benefits provides the

(5) ASSESSINGCOSTSTO STATE AND MUNICIPAL LANDS IN A pagictor any subsequent allocation of cost assessments sinder
DRAINAGE DISTRICT. (&) A county drainage boamnday levy cost AfTCP 48.02 (3)
A .

assessmentagainst ag”CUItural. lands in a dramage district th Note: A landowner petition filed with the drainage board urel@&8.46 Stats.,
areowned by thestate of Visconsin, but may not levy cost asseSsmustbe signed by at least 1/10 of the owners of land in a drainage districtiher by
mentsagainst other lands owned by the state. ownersof at least 1/10 of the land in a drainage district.
Note: See s88.5Q Stats. (3) METHOD OF ASSESSMENTOR REASSESSMENT.(a) Except as
(b) A county drainage board may levy cost assessmeprovidedunder parb), a county drainage boastiall assess bene
againstlands in a drainage district that are owned by a counfifs to agricultural lands according to ATCP 48.08 and shall

town, village or city assesdenefits to nonagricultural lands according tcAECP
Note: See s88.48 Stats. Under £8.01 (1), Stats., "lands” include public streets 48.1Q
andhighways. . .
History: Cr.RegisterJune, 1995, No. 474f. 7-1-95am. (3),Register August, (b) Inlieu of an assessment method specified und@T.@P
1999,No. 524 eff. 9-1-99. 48.080r48.1Q a county drainage board magiopt an equitable

methodof assessment which is approved by the ownersleésit
ATCP 48.04 Recovering costs from lands outside a two-—thirdsof the asse_ssed Iands_in the district. The landowners’
drainage district. (1) GENERAL. Except as provided under@pprovaishall be confirmed in @ritten agreement signed by the
subs.(2) and(3), a county drainage board may not levy a co@pprovinglandowners.
assessmertn behalfof a drainage district against lands located (4) PROTECTED WETLANDS EXCLUDED FROM ASSESSMENT. A
outsidethe drainage district, but may do any of the following: countydrainage board may not assess benefits under this section
(a) Refuse to permit the connection of a private draindis-a 0 Wetlands that ar;e r!egalt!y proléeclfed agalgst dlralgage.
; ; ; Note: For purposes of this subsectidlegally protected” wetlands means wet
trict drain, except as provided undeB8.93 Stats. landsthat are all of the following:
Note: See s88.92 Stats.
(b) Initiate an action at law to recover damages, authorized by ) Cleary described b . Al ohot Hor ofher do
H i H 1 i ear escripe: means or a survagp, aerial otograph or other Ccu
law, th.at are sustained by a drainage district asa result .Of an acrtrlug that ind)i/cates the siz¥a and location of tl?g Wetlancri)s. grep
or omission by an owner of land located outside the district. _ )
. . . (3) Formally protected from drainage by at least one of the following means:
(c) Enter into an agreement with any person under which that (a) A deed restriction
person agrees to compensatbe drainage district for costs )

(1) Located outside the district corridor

i i iotri (b) Enroliment in the federal wetlands reserve program, the federal naatker
InCl_JI’r_ed by the dramage. d'.St“Ct because that pessq)mivate program,or another federal, state @sunty program that clearly protects the wetlands
drainis connected to a district drain. from drainage for a term of at least 10 years.

(d) Order the annexation, to a drainage district, of lands outside(c) A recorded easement for a term of at least 10 years.
the district that benefit from the operation of any district drain. (d) A master plan, approved by thésabnsin board of natural resources, cever
Note: See s88.7§ Stats. ing land owned by the Wconsin department of natural resources.
(2) COSTASSESSMENTSAGAINST ANOTHER DRAINAGE DISTRICT. (5) BENEFITSRELATED TO EXTENSIONOF PRIVATE DRAIN. When
A county drainage board may levy cost assessments againassessingenefits to a parcel of land in a drainage district, a
drainagedistrict for the benefit of another drainage district. ~ countydrainage board may include any benefits accruing to lands
Note: See ss88.49and88.69 Stats. outsidethedistrict which drain to district drains because a private
(3) ASSESSMENTSAGAINST MUNICIPALITIES FORENLARGEMENT  drainhas been extended from the assessed parcel tootinssie
OR MAINTENANCE OF DRAINS. A county drainage board may levylands.
costassessments against a municipality with territory upstreaniote: See also ATCP 48.02 (4) (a) 6.
from any drain for any costs of ert@mg or maintaining the drain  History: Cr. Registey June, 1995, No. 474f. 7-1-95.

tmhﬁfw?éie gltittnbutable to increased waflexv from land within the ATCP 48.08 Assessing benefits to agricultural
Note: gee s)é's 64 Stats lands. (1) FactorsconsiDERED. When assessing benefits to
History: Cr. Registey June, 1995, No, 474f. 7-1-95. agriculturallands in a drainage district, a county drainage board
shallconsider all of the following factors:
ATCP 48.06 Assessing benefits to lands in a drain - (a) The estimated increase in land value resulting from-drain

age district. (]_) INITIAL ASSESSMENTOE BENEEITS. When a agde. When estimating an increase in Ian_d value, a county drainage
drainagedistrict is created, a county drainage board shall ass&&gardmay consider the curreand potential uses of the land,-tak
the benefits accruing from the drainage district to each parceliBg into account any deed restrictions, easements, restrictive cov
land in the drainage district. The county drainage board sh&Mantsor other use limitations recorded with the county register
assesdenefits according to cB8, Stats., and this section. Theof deeds. A potential use does not include a use that is prohibited
drainageboards assessment of benefits shall provtiebasis for by law.

the drainage boarslallocation of cost assessments undar €P (b) The type, depth, quality and character of surface soil and
48.02(3). subsoilon the assessed land, and the depthe water table on
Note: See ss88.35and88.36 Stats. thatland.

(2) ReassessINGBENEFITS. (a) If a county drainage board Note: Soils with high water tables normally receive the greatest benefit from drain
determineghat thelast confirmed assessment of benefits for &€ . . .
drainagedistrict no longer reflectthe actual current benefits to _(€) The amount of drainage required loy provided to the
parcelsof land in that drainage district, theunty drainage board assessetand. o _ _
may, after public hearing, issue ander reassessing benefits. A (d) The thoroughness and reliability of drainage provided.
county drainage board may reassess benefits based on land usg) The amount and frequency of flooding on the assessed
changesthe constructiorof new or modified district drains, the land.

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
is the date the chapter was last published. Report errors (608) 266-3151. RegisterApril 2013 No. 688


http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.06(2)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.02(4)(a)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.02(4)(a)
http://docs.legis.wisconsin.gov/document/statutes/88.50
http://docs.legis.wisconsin.gov/document/statutes/88.48
http://docs.legis.wisconsin.gov/document/statutes/88.01(11)
http://docs.legis.wisconsin.gov/document/register/474/b/toc
http://docs.legis.wisconsin.gov/document/register/524/b/toc
http://docs.legis.wisconsin.gov/document/register/524/b/toc
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.04(2)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.04(3)
http://docs.legis.wisconsin.gov/document/statutes/88.93
http://docs.legis.wisconsin.gov/document/statutes/88.92
http://docs.legis.wisconsin.gov/document/statutes/88.78
http://docs.legis.wisconsin.gov/document/statutes/88.49
http://docs.legis.wisconsin.gov/document/statutes/88.69
http://docs.legis.wisconsin.gov/document/statutes/88.64
http://docs.legis.wisconsin.gov/document/register/474/b/toc
http://docs.legis.wisconsin.gov/document/statutes/ch.%2088
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.02(3)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.02(3)
http://docs.legis.wisconsin.gov/document/statutes/88.35
http://docs.legis.wisconsin.gov/document/statutes/88.36
http://docs.legis.wisconsin.gov/document/statutes/88.46(2)
http://docs.legis.wisconsin.gov/document/statutes/88.46(2)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.06(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/88.46
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.02(3)
http://docs.legis.wisconsin.gov/document/statutes/88.46
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.06(3)(b)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.08
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.10
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.10
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.08
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.08
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.10
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.02(4)(a)6.
http://docs.legis.wisconsin.gov/document/register/474/b/toc

Published under 85.93 Wis. Stats., by the Legislative Reference Bureau.

ATCP 48.08 WISCONSINADMINISTRATIVE CODE 312
(f) The dificulty of draining the assessed land. Subchapterlll —Inspecting drainage districts
(g) Other factors which the county drainage boaodsiders

relevant. ATCP 48.12 Inspection authority . (1) Pursuant to s.

Note: Information relevant to the assessment of benefits may be obtained fro88.13 Stats., a member of a county drainage board or an employee
variety of sources including soil survey reports, aerial photographs, topograpigje other authorized agent of a county drainage boardenter
maps,cropping histories, wetland maps, maps of original benefitted acres, 'memeﬁlﬁylands ina drainage district to perform an inspection under this

with individual landowners and on-site investigations. . . A .
(2) BENEFITSASSESSETBY 40-ACREPARCELS. Benefits to agsi subchapteror to perform any other inspection of a district drain
' orridor

Cu'.tural lands shall be assessed parcel by parcel, Wlth each pa%léite: A county drainagéoard may authorize a landowner in a drainage district

beingnot lager than 40 acres. If a landowisgparcel is lager o make an inspection as an agent of the board. 8668, (1m) Stats.

than40 acres, benefits shall be assessed for sub—parcels that ar) Beforea county drainage board or its agent perfoams

not larger than 40 acres each. inspectionon private lands, other than in a district corridor under

Note: See s88.33 Stats. s.ATCP 48.24the county drainage board or its agent shall notify

(3) ACREAGEEXCLUDEDFROMASSESSMENT. A countydrainage thelandowner of the inspection. Notice may be given in person,

boardshall exclude the followingcreage from any assessment dby telephone, by madr, if the landowner is not available, by post

benefitsunder this subchapter: ing notice at a conspicuous location at an entrance to the land.
(a) Acreage in a districtorridor unless the county drainageNotice under this section is adequate if given at any time prior to

board authorizes the landowneunder s ATCP 48.24 (5) to entry.

engagen row cropping in the district corridor (3) A county drainage board may employ or contract with any
(b) Acreage permanently lost to the landowner because of #fsonto perform an inspection on behalf of the county drainage

constructionyestoration or maintenance of district drains or eorrpoard. ) o ) )

dors,or the deposition of materials excavated in connection Wi&hNote: Section88.2Q Stats., prohibits conflicts of interest by members aunty

- . . rainageboard. See also 846.13 Stats.
that construction, restoration or maintenance. History: Cr. RegisteyJune, 1995, No. 47¢f. 7-1-95.

(4) LanD usecaTEGORIES. When estimating land valueader
sub.(1) (a) a county drainage board may consider any ofdhe ATCP 48.14 Annual inspection. (1) REQUIREMENT. A
lowing land use categories or other categories which the coumtyuntydrainage board or its authorized employee or agent shall
drainageboard considers appropriate: annually inspect every drainage district. The inspectibiall
(a) Residential uses. include an inspection of all district drains and district corridors,
andshall determine all of the following:

b) Commercial uses. e . - L . .
(b) (a) Whether district drains are being maintained in compliance

(c) Cropland, including dryland cropland, pasture, irrigategiit, this chapter

croplandor cranberry cropland. (b) Whether a district corridor has been established and is

(d) Abandoned cropland, including former agricultural lanflejng maintained around every district ditch in compliance with
not currently used for agricultural, residential or commengigd iy chapter

poses. . . (c) Whetherlandowners are complying with applicable
(e) Woodland, including manageand unmanaged woed yequirementainder this chapter

lands. ] ) ) ] ] (d) Whetherand towhat extent, sedimentation has occurred
() Wetlands, including soils with standing water that have ng district drains.

significantagricultural value. o (e) Whether the cross-sections or grade profiles of district
(5) DRAINAGE AssumpPTIONS. When estimating land values drainshave changedignificantly from the formally established

associatedvith a potential use, a county drainage board magtoss—sectionsr grade profiles.

assumehat the drained lands have access to an outlet at the for(f) Whether any drains shoulte restored, altered or improved

mally established grade profile and cross—section, and that {§nsure proper drainage, to reduce soil erosion or sedimentation
necessary on-site drainage facilities are installed to pénenit problemsor to comply with this chapter

potentialuse. ( I . . .
e . . g) Whether the district drainage system is operatifiecef
History: Cr. RegisterJune, 1995, No. 474f. 7-1-95; am. (1 d (b),r(1) .. ; ) s .

(@), renum. (1) (M 10 be (1) (9). 4B} to (5) Register August (e ana (o). 41 tively to achieve the goals which have been specified for the-drain

9-1-99. agedistrict pursuant to $88.63 Stats., and TCP 48.36 (1) (f)

Note: A county drainage board may performaamual inspection in stages during

. . . theyear Reports covering the various stages of the inspection may be combined in
ATCP 48.10 Assessing benefits to nonagricultural asingle report under sub. (3).

lands. (1) FACTORS CONSIDERED. When assessing benefits 1o (2) | \ypowner parTiCIPATION. The county drainagboard
nonagriculturallands in a drainage districs, county drainage gna| by publishing a class 2 notice under 885, Stats., notify
boardmay consider all the factors specified agricultural lands he Jandowners in each drainage district of the inspection under
unders. ATCP 48.08 (1) The county drainage board may alsg,p (1). The notice shall inform landowners dadd users that
considerthe extent andrequency of additional dischges from they may accompany the inspection under §Lpof lands owned

the nonagricultural lands to district drains, and the drainage di§ sed by them, and may submitmments related to the perfor
trict's cost to accommodate those additional disggr Addi  manceof the district drainage system.

tional dischages may include additional dischas of stormwa

;ir}fav(\:/gztewater or precipitation rundf from impermeable junctionwith its annual report foeach drainage district under s.
Note: Thle county drainage board may also assess upstream municipalities 8r'24 Stats., prepare an annuaport summarizing the results of

costsof enlaging or maintaining drains that are attributable to increased water fidh® INSPection under sulfl), Inc_:ludlng any comments recelve(_:i

from the municipality See s88.64 Stats., and ATCP 48.04 (3) undersub.(2). The county drainage board shall file a copy of its

(2) ALLOCATING ASSESSMENTS.A county drainage board may reportwith the county zoningdministrator and with the depart
assesdenefits to nonagricultural landsgcluding rural subdivi ~ mentby December 1 of each yedBefore filing the reporinder
sionsor individual rural residences, based on a flat amouribper this subsection, the county drainage board shall present its report

(3) INsPECTIONREPORT. A countydrainage board shall, in con

peracre, or per building or residence. ata public meeting whicls preceded by a class 2 notice under ch.
Note: See s88.35 Stats. 985, Stats. Notice of the meeting shall almsent to all known
History: Cr. Register June, 1995, No. 474f. 7-1-95. landowners in the drainage district.
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Note: The department will make available, to the state sic@hsin department ATCP 48.16 Inspection after major storm.
of natural resources, copies of the reports which the department receives under&)b'REQUIREMENT Within 3 weeks after a drainage district is

3). .
; — affectedby a storm that exceeds a 25-year 24-hour rainfall event
(4) RePORTCONTENTS. The county drainage bo nnual for that county the county drainage board or its authorized

inspectionreport under sul§3) shall report the boarslinspection ; s . ;

findings related to each of the items listed under &Ljp. For each €MPloyeeor agentshall inspect the district drains and corridors

item, the report shall identify any problems, violations or deficierfectedby the storm. The countrainage board shall inspect the

ciesnoted by the county drainage board. The report shall afdigtrictdrains and corridors to determine the naae extent of

specifyhow the county drainage board will address each problefyy Storm damage, and to determine whether repairs are necessa

violation or deficiency ry. A 25-year 24-hour rainfall event is the amount of rain
History: Cr. Register June, 1995, No. 474f. 7-1-95; am. (1) (e)Register, receivedover a 24-hour penod as shown ible 1.

August, 1999, No. 524eff. 9-1-99.

TABLE 1
Probable 24-hour Rainfall Events, In Inches of rain, for counties in W isconsin
10-year 25-year 10-year 25-year

Adams 4.1 4.7 Outagamie 3.8 4.4
Ashland 3.9 4.3 Ozaukee 3.9 4.4
Barron 4.1 4.6 Pepin 4.3 4.8
Bayfield 3.9 4.4 Pierce 4.2 4.8
Brown 3.7 4.3 Polk 4.1 4.7
Buffalo 4.3 4.8 Portage 4.0 4.5
Burnett 4.0 4.6 Price 4.0 4.4
Calumet 3.8 4.4 Racine 4.0 4.6
Chippewa 4.1 4.7 Richland 4.3 49
Clark 41 4.7 Rock 4.1 4.7
Columbia 4.1 4.7 Rusk 4.1 4.6
Crawford 4.3 5.0 St. Croix 4.2 4.7
Dane 4.2 4.8 Sauk 4.2 4.8
Dodge 4.0 4.6 Sawyer 4.0 4.5
Door 3.6 4.1 Shawano 3.8 4.4
Douglas 3.9 4.4 Sheboygan 3.8 4.4
Dunn 4.2 4.7 Taylor 4.1 4.6
EauClaire 4.2 4.7 Trempealeau 4.3 4.8
Florence 3.6 4.1 Vernon 4.3 4.9
Fond du Lac 3.9 4.5 Vilas 3.8 4.3
Forest 3.7 4.2 Walworth 4.1 4.6
Grant 4.3 5.0 Washburn 4.0 45
Green 4.2 4.8 Washington 3.9 45
Green Lake 4.0 4.6 Waukesha 4.0 4.6
lowa 4.3 4.9 Waupaca 3.9 45
Iron 3.8 4.3 Waushara 4.0 4.6
Jackson 4.2 4.8 Winnebago 3.9 4.5
Jefferson 4.0 4.6 Wood 4.1 4.6
Juneau 4.1 4.7 Note: The data of table 1 were obtained by extrapolation from maps published by
Kenosha 4.0 4.6 g}eﬂl:leatb?lr?gdvg?;?eesr."Serwce inéthnical Paper No. 40Rainfall Frequency Atlas
Kewaunee 3.7 4.2 (2) INSPECTIONREPORT. A county drainage board shall prepare
LaCrosse 4.3 4.9 areport summarizing the results of its storm inspection under sub.
Lafayette 4.3 4.9 (). The report shall identify any significant storm damage identi
Langlade 3.8 4.3 fied i.n the inspection, anghall in.dicate how the bo'ard plans to
Lincoln 3.9 4.4 _repalrthe_damag_e. The courqualnage board shall file a copy of

; its storm inspection report witthe department when the county
Manitowoc 3.8 4.3 drainageboard files its annual report unde®3.CP 48.14
Marathon 4.0 4.5 History: Cr. Register June, 1995, No. 474f. 7-1-95.
Marinette 3.6 4.1
Marquette 41 4.6 ATCP 48.18 Department review and action. (1) The
Menominee 3.7 43 departmenshall review inspection reports submitteddmunty

. drainageboards under this subchapter

Milwaukee 3.9 4.5 (2) The department may do any of the following whitte
Monroe 4.2 4.8 departmentonsiders necessary:
Oconto 3.7 4.2 (a) Inspect and copy county drainage board records, or issue
Oneida 3.8 4.3 anorder under SATCP 48.52requiring a county drainage board
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to file with the department a copy of any record or report require@y also wish to determine the elevations of known points at which private drains
underthis chapter emptyinto that district drain.
. . : —— . 2) NOTICE TO LANDOWNERS; OPPORTUNITYTO OBJECT. Before
b) Conduct inspections or other investigations to verify th ( . .
fin(girzgs made or regorted by a county drain%ge board v county drainage board applies to the department for approval of
L : proposedirainage district specifications required under §Lij.
(c) Issue an order under ATCP 48.52requiring a county the county drainage board shall do all of the following:

drainageboard to file a specific maintenance or repair plan. As ; . . .
partof the maintenance or repair plan, the department may reqltﬂ%:e(a) Mail or deliver to every known landowner in thizainage

the county drainage board to include engineering specificatio Strict, written notice of the proposed specifications. Wibtice

specificationdor the deposition of dredged materials, a financiném"’:juo'vr\]lﬂggﬁ;geogzgﬁ]ofﬁgrﬁpegggagg?;hgﬂ;”Xglg'g i?%ll\tljzlhee an

planand other relevant information. i . > .
. . announcementf the meeting required under pér), including
(d) Issue an order under ATCP 48.52which prohibitsthe ¢ date, time and place of the meeting.

constructionor alteration of a district drain or corridor if the eon (b) Publisha class 2 notice, under @85, Stats., of the meet

structionor alteration violates this chapter . : ;
. . ing under par(c). The notice shall explain the purpose of the
(€) Issue an order under’sTCP 48.52which requires a county meeting,and shall include the meeting date, time and place.
drainageboard to comply with applicablequirements under this (c) Hold a publiameeting to explain and discuss the proposed

chapter. ol ;
History: Cr. RegisterJune, 1995, No. 474f. 7-1-95. specifications. The county drainage board shalake the pro
posedspecifications available fguublic inspection at the meet

 Dictri . . ing.
Subchapter!V — District Map, Drains and Corridors (d) Give landowners deast 30 days after the public meeting

ATCP 48.20 Drainage district specifications. 1) to file, with the county drainage board, writtehjections to the

SPECIFICATIONSREQUIRED. By December 31, 2000, every Count)proposeobpemflcatlons. . ,

drainageboard shall adogtomplete specifications for each drain __(3) DEPARTMENT APPROVAL. (&) T obtain the departmest

agedistrict under that boarsljurisdiction. The department shall2PProvalunder sub(1), a county drainage board shall file al

approve the specifications before theounty drainage board thefollowing with the department:

adoptsthem. The specifications shall include all of the following: 1. The drainage district specifications for which the county
(a) A map which clearly and accuratelyows all of the follow drainageboard seeks approval.

ing: 2. A description of how the countirainage board established

1. The boundaries of the drainage district, as last confirmte specifications. _ ' .
by the circuit courbr as last revised by the county drainage board 3. Documentation showing that the county drainagard
underss.88.77t0 88.8Q Stats. hascomplied with sub(2).

Note: If the existing boundargf a drainage district is not clearly documented by 4. Notice of every landowner objection fileshder sub(2)
a circuit court orderor by a county drainage board order undeB8s77to 88.8Q gd)

Stats. the countydrainage board should clarify that boundary by appropriate proc

duresunder ss88.77t0 88.8Q Stats. See ATCP 48.21 (1) 5. The county drainage boasdosition on every unresolved
2. The intended alignment and extenewery district drain. objectionunder sub(2) (d).

If private drains are connected to district draths, map shall 6. Other relevant information required by the department.

clearly identify which drains, or portions of drains, are district

- (b) Within 90 days after a county drainage board files a-com

drains. , _ o _ pleteapplication under pata), the department shall approve or
3. The intended location and width of every district corridagiisapprovethe specifications proposed by the coudtginage

requiredunder sATCP 48.24 board. The department magor good cause, extend the approval
(b) The intended cross—section of every district drain. Eacleadlineto a date specified by the department.

vertical section in the cross—section of a district ditch shall includeNote: The department will consult with the department of natural resources before

i . approvingdrainage district specifications proposed by the county drainage board.
all of the fO|_|OWIng elements: . i Amongother things, the department will ask the department of natural resources to
1. The intended top and bottom width of the ditch. identify which, if any drains in the district have a navigable stream history
2. The intended depth of the ditch. (4) FiLING APPROVEDSPECIFICATIONS. Within 30 days after the
3. The intended side slope angle of the ditch. county drainage board adopts drainage district specifications

4. Anv drainage structures intersected by that vertical secti underthis section, the county drainage board shall file the specifi
Note: y drainage e Y = ) qﬂ%“[ionswith the department, the county zoning administratat
ote: The vertical sections comprising the cross—section of a district drain sho

normally be taken dhtervals of not more than 1/3 mile along the entire length of th1€ county register of deeds. Specificaticare not formally
drain,and at points where structures or changes in drain slope occur establishedintil they are approved, adopted and filed.
(c) The grade profile of every district drain. The grade profile Note: A landowner may challenge formally established drain specifications that

et ; : ; . violatethis chapter or ct88, Stats., even if the department has approved those speci
of a district ditch shall include all of the following elements: fications. (In some cases, the department maybeoaware of a violation when it

1. The intended grade elevatiaofsthe top and bottom of the approveshe specifications.)
ditch. (5) DESIGNATING DISTRICT DRAINS. A county drainage board

2. The estimated water surface elevations in the ditch at b&&@&y not, over the objection of any landowner who owns or holds
flow. The countydrainageboard shall use a method described igneasement to the land on which a drain is located, designate that
ch. ATCP 48Appendix A or another method approved by thdlrainas a district drain under sufi) (a) 2.unless the drainage
departmentto estimate water surface elevations at base flow boarddoes at least one of the following:

3. The peak water surface elevations in the ditch in the event(2) Documents that a circuit court has dugler designated that
of a 10-year 24—hour storm event. The county draimeged drainas a district drain.
shall use the method described in &T.CP 48Appendix A or (b) Documents that the drain has, historicablgen operated
anothermethod approved by the department, to estimate peakdmaintained as a district drain.
watersurface elevationisi the event of a 10-year 24 hour storm () Complies with SATCP 48.21 (2)

event. Note: A drain is not necessarily a “district drain” merely because it is located on
Note: Theformally established “grade profile”fettively determines drainage landwithin a drainage districor merely because it provides drainage for more than

accesand thedepth of drainage provided to landowners. When a county drainageelandowner In some cases, lands within a drainage district are drained by private

boarddocuments the “grade profile” of a district drain, the county drainage boaddainsthat empty into district drains. Private drains are not operated or maintained
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by the county drainage board; notligre any district corridor surrounding a private Note: A drain is not necessarily a “district drain” merely because it is located on
drain. landwithin a drainage districor merely because it provides drainage for more than

(6) DRAIN CROSS-SECTIONGRADE PROFILEAND ALIGNMENT (a) onelandowner In some cases, lands within a drainage district are drained by private
’ drainsthat empty into district drains. Private drains are not operated or maintained

Exceptas provided in pa(b) or (c), the county drainage_ boardgythe county drainage board; notfigre any district corridor surrounding a private
shall adopt under sul§l) the cross—sections, grade profiles andrain. Under sATCP 48.24a district corridor is required for a “district ditch” but

alignmentdast confirmed by the circuit court. If a county drainnot for other district drains.
ageboard is unable to locate court specifications for a drain cross—(3) CHANGING A FORMALLY ESTABLISHED CROSS-SECTION. (&)
section, grade profile or alignmethe drainage board may reeon A county drainag®éoard may not change the formally established
struct those specifications based on physical evidence @foss-sectionf a district drain withouthe departmers’approval
historical conditions in the drainage district. unders.ATCP 48.34

Note: For example, a county drainage board may be able to document a historicote: A “formally established” cross—section is one established by circuit court
grade profile by physical evidence including soil conditions and invert elevationsafler,or by county drainage board action undexXBCP 48.20or this section. See
historicalstructures along the alignment of the district drain. S.ATCP 48.01 (13r)

(b) A cross—section, grade profile or alignment adopted under(b) Whenever a county drainage boatthnges the formally
sub. (1) shall incorporate changes which the county drainagstablishedcross—section of a district drain with department
board,acting within its statutory authorjtgpproved prior to Sep approval,the county drainage board shall file a clear record and
temberl, 1999, except that a grapfile adopted under sufl) descriptionof the change with the department, the county zoning
may not incorporate a change which the drainage board purporégihinistratorand the county register of deeds.
to approve prior to Septembr1999, over the unresolved objec 4y CHaNGING A FORMALLY ESTABLISHED ALIGNMENT. (2) A
tion of a landownewhoseaccess to drainage waseated by that  ¢oyntydrainage board may not change the formally established

change.A grade profile change is deemed tieetfa landownes  gjignmentof a district drain unless the county drainage bdaggs
accesgo drainage if it impedes gravity flow of water from his or;;"f the following:

her land, through a real or assumed drain, to any real or assume

outlet at the formally established cross—-section and grade profile +- OPtains the written consent of each owner of landishat
of the district drain. newly included in the district corridor because of the realignment,

: or condemns that newly included land pursuant ®8s21 (6)
(c) A county drainage board may proceed und&f&P 48.21 gia4s and ch:32, Stats. This subdivision does raply if the

to change or clarify the cross-section, grade profile or alignmer@ lignmentorings no new land into the district corridor if no

of a district drain. - . : ;
History: Cr. Registey June, 1995, No474, eff. 7-1-95; r and recrRegister, district corridor is reqUIred under ATCP 48.24

August, 1999, No. 52def. 9-1-99;corrections in (1) (c) 2.3. made under s13.92 2. Obtains the departmengipproval under ATCP 48.34
(4) (b) 7. Stats. Register April 2013 No. 688 Note: A “formally established” alignment is one established by circuit court,order
or by county drainage board action undeXECP 48.200r this section. SeeATCP
ATCP 48.21 Changing drainage district specifica -  48.01(13r). Under SATCP 48.24a district corridor is required for a “district ditch”

tions. (1) CHANGING A DRAINAGE DISTRICT BOUNDARY. (a) A  Putnotfor other district drains. _
county drainage board may not change any drainage district(b) Whenever a county drainage boafwnges the formally

boundaryexcept by applicable procedures specified under &stablishedalignmentof a district drain, the county drainage
88.77t0 88.8Q Stats. boardshall file a record of the change with the department, the

Note: If the existing boundargf a drainage district is not clearly documented bycOUNtyzoning administrator and the county register of deeds. The
acircuit court orderor by a county drainage board order unde88s77t088.80  recordshall specifically describe the change, and shall include a

Stats. the countydrainage board should clarify that boundary by appropriate proc ; iotrint i
duresunder s88.7710 88,80 Stats. fiewmap of the drainage district if the changieetsa map pre

(b) Whenever a countgrainage board changes any drainag\éIOUSIy filed under SATCP 48.20or this section.
district boundary pursuant to $88.77t088.8Q Stats., the county  (5) CHANGING A FORMALLY ESTABLISHED GRADE PROFILE. (@)
drainageboard shall file aecord of the change with the departA county drainageoard may not change the formally established
ment,the county zoning administrator and the county register gfadeprofile of a district drain unless the county drainage board

deeds. The record shall include all of the following: does all of the following:
1. A revised map of the drainage district, showing the new 1. Provides, to every landowner in the drainage district whose
boundary. accesgo drainagevill be afected by the proposed change, a-writ
2. Proof of compliance with pag@). tennotice that clearly describes the proposed changaives the

landownerat least 30 days to .object.. A qhange is deemetfetntaf
countydrainage board may ndesignate a private drain as adis? landownets access to drainage if it impedes gravity flow of

: : . aterfrom his or her land, through a real or assumed drain, to any
;gﬁ:)\?v:?g unless the county drainage board does at least e 0%al or assumed outlet at the formally established cross—section

. . andgrade profile of the district drain.
1. Obtains the written consent of every landowner aivas > Resol to th tisfacti f the obiecting land
or holds an easement to land on which the drain is located. - ResOlVes, 10 Ine salistaction of the objecting landgwner
everytimely objection filed with the county drainage board by a
2. Purchases or condempsysuant to $8.21 (6) Stats., and |angowner who is entitled to notice under suhd.

ch.32, Stats., all of the land newly required for that district drain .
andfor any district corridor required for that drain undeXECP 3. Obtains the departmesiipproval for the proposed change
48.24 unders.ATCP 48.34

. . L - Note: A “formally established” grade profilis a grade profile established by-cir
3. Properly designates the drain as a district draindroa  cuit court orderor by county drainage board action undeXECP 48.200r this see
ceedingunder s88.730r 88.77t0 88.8Q Stats. tion. See SATCP 48.01 (13r) The department may not approve a change to- a for

. . . ally established grade profile if any objection by draéd landowner under par
(b) Whenever a countgirainage board designates a privatg,y1” remains unresolved. SeeAECP 48 3448.36and48.38

drain as a district drain, the county drainage board shall file'a (b) Whenever a county drainage boattnges the formally
recordof that designation with the department, the county zoniiQypjishedyrade profile of a district drain with thtepartment
administratorand the county register of deeds. The record shgfl, o\ 2| the county drainage board shall file a record of the
includeall of the following: ) o ) changewith the department, the courggning administrator and

1. Arevised map of the drainage district, showing the eesighe county register of deeds. The record shall clearly describe the

nateddrain and any district corridor required undekBCP 48.24  change, if anyto each element of the grade profile undéTCP
for that designated drain. 48.20(1) (c).

2. Proof of compliance with pgg). History: Cr. Register August, 1999, No. 524f. 9-1-99.

(2) DESIGNATING PRIVATE DRAIN AS DISTRICT DRAIN. (a) A
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ATCP 48.22 Construction and maintenance; gen-  struct,maintain, repair or restore district drasrsd corridors on
eral. (1) REQUIREMENT. A county drainage board shdksign, behalf of the county drainage board.

constructmaintain, repair and restore distritains and corridors Nf’ftea Under sATCP 48.36 (1) (za construction prtﬂ'%ct mu.?lt Idesifgned byg

i H i H qualifiedengineer Section88.20and946.13 Stats., prohibit conflicts of interest by

n compllance with this subchapter . . . membersf a drainage boardJnder s88.145 Stats., a county drainage board may
(2) CompLIANCEPLAN. A county drainage board shall file with authorizeany owner of land in a drainage district to undertake work approved by the

the department, by December 31, 2001, a plan showing how higinageboard. The liability of a landowner who does work with the approval of the
countfdrainage b)é)ard intends to bring dist‘?ict drains a?wd corfountydrainage board is limited by $8.145 893.80and895.46 (8) Stats.

dors under its jurisdiction into compliance with this subchapter (Ltl)) A‘éTHOR'TY To ElNTER'-ANDS'h A merr?bgr oéa countyfdraln
Thecounty drainage board shall file a separate plan for each dr%ﬁe_ Oaéb or gn em%oyee orf ort] efr ﬁ‘Ut lorized agent of a county
agedistrict in the county Theplan shall include all of the follow drainagepoard may do any of the following:

ing: (a) Enter onto any lands in a drainage district in order to survey

(a) A professionallydrawn map of the drainage district showdesign,construct, maintain, repair or restarelistrict drain or cer
ing all district drains. The map shall clearly identify the relevafdor: _ _ _
featuresof the drainage district, including municipal and other (b) Perform surveyconstruction, maintenance, repair and res
connectiongo district drains, significant structures such as damrationoperations on a district drain or corridimicluding opera
andthe location of existing spoil deposits. tionsrequiring excavation or modification of private land.

(b) A restoration plan that identifies all of the following: Note: See s88.13 Stats.

. (5) NoTice To LANDOWNER. Before a county drainage board
lish g('jcl?(r)ilsn—ssz%?oennsts tp:égorlgfrillgzrocro;];o;nr:]tec;]grmally estaBr its agent performs any surveyesign, construction, mainte
9 P 9 ) nance repair orrestoration operations on private land, other than

2. Apriority sequence and schedule for restoring noncomply, g district corridor under $ATCP 48.24 the county drainage
ing drains to their formally establishedoss—sections, grade pro poardor its agent shall notify the landowneylotice may be given

files and alignments. in person, by telephone, by mail drthe landowner is not avail
3. An estimateof the amount of material to be removed fronable,by posting notice at a conspicuous locatioaraéntrance to

eachdrain scheduled for restoration. theland. Notice under this section is adeqifagéven at any time
4. The intended disposition of removed materials, includirgfior to entry

thelocations at which the materials will be deposited. (6) ConsTRucTIONPLANS. No county drainage board or its
5. The projected costs of restoration, and a plan for financiagent maywithout the departmesst'written approvalproceed

thosecosts. with any construction project other action under ATCP 48.34

for which that approval is required. No county drainage board or
its agent maywithout the departmeistwritten approvaldeviate

lowing: ) PP
. . . from the project plan and specifications approved by the depart
1. A plan for routine maintenance of drainage structures. ,ont. project p P PP 4 P

2. A plan for maintaining district corridors and controlling (7) oreraceNciES;APPROVAL. Before starting any construc
woody vegetation in those corridors. tion, maintenance, repair or restoration operation under this chap

3. A plan for special repair and maintenance projects, if artgr, a county drainage board shall obtain from the appropriate gov

4. Theprojected costs of repair and maintenance, and a primmentagencies all permits and approvals required for that
for financing those costs. operation.

(d) A pIan for controlling soil erosioand rundfin the drain Note:_Certain _construction, maintenance, repair and restor_ation o_peratiqns in a dilEtrage
. h . . may require permits or approvals from the army corps of engineers;igmoigin department of
aged|5tr|0t- The plan shall include the estimated cost to |mp|§aturalresources; the 1&tonsin department of agriculture, trade and conspnogection or local

mentthe plan. zoningauthorities.

History: Cr. RegisterJune 1995, No. 474ef. 7-1-95;r. and recr(2), ct (2m)
(2m) HEARING ON COMPLIANCE PLAN. (a) Before a county and(2r), am. (6)Register August, 1999, No. 524, 9-1-99.

drainageboard files a compliangdan with the department under
sub.(2), the county drainage board shall do all of the following: ATcp 48.24 District corridors. (1) CORRIDOR

1. Provide every known landowner in the drainage distrigequirep. A county drainag&oard shall establish and maintain
with notice by mail announcing a publlc.meetlng at Whlph a coppdistrict corridor around every distriditch. The county drainage
of the plan shall be available for inspection. The codrgjnage boardshall maintain the district corriddn compliance with this
boardshall also publish a class 2 notice of the meeting under glabchapterfor all of the following purposes:
985, Stats. o (a) To provide efective access for the county drainage board

2. Give landowners at least 30 days after the pubketing and its agents, and for their vehicles and equipment, over the

to file, with the county drainage board, writtehjections to the entirelength of the district ditch.

complianceplan. _ _ _ (b) To provide a buér against land uses which magiversely
(b) Whenever a county drainage board faesompliance plan affectwater quality in the district ditch.

with the department under sulz), the county drainage board  (2y \WiptH orcorriDOR. A district corridor shall extend for 20

(c) A repair and maintenance plan tiratludes all of the fol

shallalso file all of t_he foIIowi.ng: _ feetfrom the top of the ditch bank on each side of a district ditch.
1. Documentation showing that the county drainegard A county drainage board mayy giving specific notice to lard
hascomplied with par(a). owners,establish a wider corridor if necessary to permit vehicle

2. Notice of any unresolved objectiofiied under par(a) 2, accesr to protect water quality in the district ditch.

and the county drainage boasdposition on those unresolved Note: Under SATCP 48.28a county drainage board is required to cortrel
objections growth of woodyvegetation in a district corridoexcept that a county drainage board

may allow the growth of woody vegetatiam portions of a district corridor if it does

(2r) COMPLIANCE DEADLINE. A county drainage board shall notinterfere with efective access to district drains.
bring every drainage district into compliance with this subchapter (3) AcCESSTO CORRIDOR. Except as provided under siif),
by December 31, 2004 unless the department, in resgonse member of a county drainage board or an employee or other
unusualor unavoidable circumstances, extendsdbmpliance authorizedagent of a county drainage board maithout prior
deadlinein writing. noticeto a landownerdo any of the following:

(3) EMPLOYEESAND AGENTS. A county drainage board may (a) Enter a district corridpand bring vehicles and equipment
employor contract with qualifieghersons to survegesign, con into a district corridarfor the purpose of inspecting, surveying,
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maintaining,repairing,restoring or improving a district drain or48.21 If the county drainage board levies any cost assessment for
corridor. work needed to conform a drainfrmally established specifica

(b) Perform operations in a district corridor related to the maitions, it shall levy the assessment according to subchapter I1.
tenancerepair restoration or improvement of a district drain or (4) REMOVING OBSTRUCTIONS. A county drainage board shall
corridor, including cutting, mowing, pesticide applicatiolnedg  removesediment dams, windfalls, deadfalls, sand baesyver
ing, excavation and other operations. dams and other obstructions from district ditches. dianty

(4) NOTICE OF ACTIVITIES IN THE CORRIDOR. Before a county drainageboard shall remove the obstructions annuaifymore
drainageboard or its agent does either of the following in a distriétequently as necessaryThe county drainagkoard shall also
corridor, the county drainage board or its agent shall natiey removesubmeged vegetation from district ditches as necessary
landownerby one of the methods specified undeXBCP 48.22 (5) RESTORATIONPROJECTSNOTICE TO DEPARTMENT. A county

(5): drainageboard shalhotify the department in writing before the
(a) Cutting trees that are more than 6 inches in diameter mgéauntydrainage board initiates angstoration project in a drain
suredat breast height. age district which involves the removal of more than 3,000 cubic

(b) Excavating or depositing materials in the distintridor ~ Yardsof material. .
Note: A county drainage board does not ndegartment approval for a restoration

(5) Row CROPPINGAND OBSTRUCTIONSIN DISTRICT CORRIDOR. project,but may need a dredgimpgrmit from the WWsconsin department of natural

(&) No person may do any of the following without writter+ peresourcesmder s30.200r s.88.31, Stats. A county drainage board may not, under
feai I . the guise of a “restoration project,” dredge below the bottom elevation specified as
mission from the county dramage board: partof the formally established grade profile. See definition of “restoration project”

1. Engage in row cropping in a district corridor unders. ATCP 48.01 (21)

2. Place in a district corridor any building or otibstruction Re*;'izigiﬁugu’-sffi%gg‘f’ ,j‘;f‘g'zﬁ?%_’fi’g;”“- 7-1-95; rand recr(3), cr (5),

thatinterferes with the county drainage boarability to inspect,
restoreand maintain the district ditch and corridor ATCP 4828 Controling woody vegetation.

~(b) A county drainagéoard may give a person written permis(1) ReqQuIREMENT. Except as provided under syB), a county
sionto engage in activities under p@), subject to conditions or drainage board shall contrtiie growth of woody vegetation in
limitations which the drainage board specifies in writing. district ditches and corridors to ensurdeefive drainageand

Note: In deciding whether to authorize row cropping in a distactidor a county  affectiveaccess for inspection, maintenance and repagounty
drainage board shouttbnsidewhether that row cropping will increase maintenanced f eboard | ! d ion b | f
requirements, soil erosion, or movement of suspended sobitriot drains. Itmay drainageboard may control woody vegetation by one or more o

considemelevant factors such as the type of row cropping and tillage proposed, the methods specified under syB).

ts%%os%riﬁr’?rt]hwg(tjti]setr(ijrlz?(r:lc()::r?(?c;?dqrand the type, quality and character of the soil and (2) EXCEPTION. A county drainage board may allotlie
: : rowth of woody vegetation in portions of a district corridamo-

c) A person who engages in row cropping or places aIQ}/ ; ; I
© P gag pping of b vided that the woody vegetation does not interfere witbotive

obstructionin a district corridor under paa), with or without 40 district drains. A county drain board. when decidin
drainageboard permission, waives any claim for damages to tho%%ces 0 district drains. A county drainage board, when declding
etherto allow the growth of woody vegetation, shall consider

: tioage
crops or obstructions that may be caused by county dr how the woody vegetation mayfett the cost of maintaining and

activitiesauthorized under ci88, Stats., or this chapter L T . . . .
. . ) cleaningdistrict drains. Any portions of a corridor left in woody
(d) This subsectiodoes not require a landowner to removgegetationshallbe maintained under a resource conservation plan
any building or fixtureconstructed or installed in a district cerri developedin cooperation with thecounty land conservation

dor prior to September 1, 1999. The owner of piheexisting  gepartmenbor the United States natural resources conservation
building or fixture waives any claim for damages to thalding  gepyice

or fixture that may be caused by county dramage board aCt|V|t|e$ﬂote: In some parts of a district corridavoody vegetation may have important

authorizedunder ch88, Stats., or this chapter value as wildlife habitat, or for controlling soil erosio@rdinarily, ditches are not
Note: See SATCP 48.28elated to the control of woody vegetation in a districtsubjectto local shoreland or wetland zoning ordinanddewever in a small number
corridor. of situations, where ditches are considered natural navigable streamgrtbcal
History: Cr. RegisterJune, 1995, No. 474f. 7-1-95. and recr(5), Register, ~nancesnay limit the cutting of woody vegetation. Se2&l.31 (2m)Stats., and chs.
August, 1999, No. 524eff. 9-1-99. NR 115and117.
(3) METHODS FOR CONTROLLING WOODY VEGETATION. A
ATCP 48.26 District drains; design, construction countydrainage board mayse any of the following methods to

and maintenance. (1) DRAINAGE capaciTY. Every district controlthe growth of woody vegetation in a district ditch or corri
drain constructed after July 1, 1995 shall be designed and céior:
structedso that it is capable of removing the volume of water from (a) Mowing. A county drainage board may mow a district ditch
a 10-year 24-hour rainfall event within 48 hours afterrtiafall  or corridor to control the growth of woody vegetation. Mowing
event. For each counfya 10-year 24-hour rainfall event is themay include hand cutting where necessat only mowing is
amountof rain shown in table 1 falling in 24 hours. usedto control the growtlof woody vegetation in a district ditch
(2) DitcHsTABILITY. (@) A county drainage board shall desigier corridor, the county drainage board shall mowdkteh or corri
andconstruct every district ditch, including the ditch bed, bankdor at least once every 5 years, and more often if necessary
and related structuresichas culverts, bridges and inlets, so that (b) Pesticide applications.A county drainage board may
the ditch will remain stable when subjected to a 10-year peak digoply pesticides to control the growth of woody vegetation in a
chargeundersub.(1). A district ditch is not required to containdistrict ditch or corridor Pesticides shall be applied according to
the entire volume of water from the peak disgjear The stability |abel directions, and irompliance with chATCP 29and other
standardunder this paragraph does not afply district ditch or applicablestate and federal laws and regulations.

relatedstructure constructed prior to July 1, 1995. (c) Burning. Subject to applicable local regulations, a county

~(b) A county drainage board shall repair and mainési@ry — drainageboard may use controlled burning to control the growth
district ditch, as necessary restore and maintain the stability ofof woody vegetation in a district ditch or corridor

thatditch. History: Cr. Register June, 1995, No. 474f. 7-1-95.
(3) DISTRICT DRAINS MUST CONFORM TO SPECIFICATIONS. A
countydrainage board shall restore, repaiaintain and, iheces ATCP 48.30 Controlling soil erosion and runoff.

sary,modify district drains so tha&ach district drain conforms to (1) GENERAL. A county drainage board shall takppropriate
the specifications formally established for thdain by court measuredo minimize soil erosion and the movement of-sus
order,or bycounty drainage board action undeAECP 48.20or pendedsolids into district drains. A county drainage board may
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monitor water in district drains to determine the amounts arpdcausef those violations. A person violating p@) may alsde subject to a civil
sourcesf suspended solids in the water forfeiture under s88.11 (8), Stats.

(2) CORRIDORSAND DRAINS. A countydrainage board shall _ (8) EROSIONCONTROLPRACTICESON DRAINED LANDS. (a) An
design,construct and maintain district drains and corridors ownerof land in adrainage district shall implement appropriate

minimize soil erosion and theovement of suspended solids int(fhrgf]'q%r\‘lceonr:gg,l[ g;a.scl.tlg:eesn%r;fjhgéll%?iQg::lrrir(l:ltzng?rl]lseroASI(?onuﬁ?d
district drains. p : y

Note: Erosion control methods are described in théstiéhsin construction site dramageboa,rd may require a landowner f[O |mplement erosion
best management practices handbook” which is available for viewing at the coLﬁ@ntFO_| practices recommended by the _Unlted_Std&;Eirtment
land conservation department, or for purchase from thectsin department of of agriculture natural resourcesnservatiorservice, the county
administration,document sale division, 4622 Universitwehue, Madison, WI land conservation department or an engineer approved by the

53705-2156. d A .
(3) VEGETATIVE COVER. (a) A county drainage board shall epartment.

maintaineffective vegetative coveor equally efective erosion (b) If alandowner fails to implement erosion control practices
control practices, in every district ditch and corriddhen ditch "équiredby a county drainage board under.aj, the county
banksare planted with vegetation to stabiliteose banks, the drainageboard may do any of the following:

plant variety or seed mixture shall be one of those listed in the 1. Refuse to permit any connectibatween the landowrisr
United States department of agricultunatural resources con privatedrain and the district drain.

servationservice technical guide, critical area planting standard 2. Order the landowner to comply with p@).

342, 1985 edition, including supplements through 1988. The 3. Order that théandowners private drain be disconnected
applicationrate shall also conform to criticatea planting stan from the district drain.

dard 342. If construction or maintenance activities distind 4. Pursuant to SATCP 48.02 (4)assess the landowner for
vegetativecover in a district ditch or corridaihe drainage board constructioncosts incurred by tha@rainage district because of the

shall promptly replant the disturbed area to restor@fttive |5qowner's failure to implement erosion control practices

vegetativecover ; ;
Note: The United States department of agriculture natural resource conserva ioeﬁ(igep\dgﬁfgedr;:i2;?%’0;?;23%&?;3;%52gg%gwnst a landowner

servicetechnical guide is on fileith the department, the secretary of state and the iolat Th tv drai board kth it i Viol
legislative reference bureau. Copies of individual standards may be obtained fif violates par(@). The county drainage board may ask the court to enjoin viola

the United States department agriculture natural resources conservation servicgonSOf p?rﬂga), and ln”ltay seelg lrecgvery of (_1&1|n"|t@ges incurred ?y tge dra;)inagﬁ district
field offices and from county land conservation departmefitest. cil\e/(i:laflésrgiturgsjn\ggragls%njsi (8)asnta?;"’“er violating pea) may also be subject to a
(b) A county drainage board may permit larges in district ~ istory: Cr. RegisterJune, 1995, No. 474f. 7-1-95.

corridorsthat provide déctive vegetative cover and erosion €on
trol. ATCP 48.32 Deposition of materials. (1) Materials

(4) INLETS TO DISTRICT DITCHES. Inlets to districtditches, dredgedor excavated in connection with the constructiestora
whetherfrom private or district drains, shale designed and tion, repair or maintenance of district drains may be spread on land
maintainedto prevent soil erosion. Surface drainage enteringod placed in piles according to this section. Berms, leages
district ditch shall be controlled by means of fenfstrips,pipe  otherdepositions in a district corridor shall comply with this-sec
inlets, drop spillways or other devices to prevent soil erosion atign.
uncontrolledflow over ditch banks. Note: The deposition of dredged or excavated maten@y be subject to addi

. . tional restrictions under federal, state and local laws.
(5) PrivATE DRAINS. (a) Private drains that transport water to (2) The deposition of excavated materials, whether by land

districtdrains, whether from agricultural or nonagricultuaalds, b i ;

shallbe designed, constructeo?and maintained tg prevent soil readingpr piling, shall conform as nearly as practicable to the

sion, and to minimize the movement of suspended solids into egca;os;)clletyof _agrg:ultural englnee(;s_ egglneernllrég%practlce
P : : " mber407.1, section 5, as reconfirmed in Decem .

trict drains. A county drainage board Bguire that private Note: Copies of ASAE EP 407.1, sectibrare on file with the department and the

drains carrying waterfrom nonagricultural lands be designedegisiativereference bureau. Copies may be obtained from the departmeotinty
accordingto a stormwater management plan, and equipped withrinageboard may also contact the United States department of agriculture natural

facilities such as settling pondB detention basins to minimize resourcesonservation service or the army corps of engineers for technical assistance
relatedto the deposition of removed materials. The department can provide the

excessivedischages of water or suspended solids into districfygressest these agencies.

drains. _ _ _ (3) If dredged or excavated materials are spread on land, the
(b) If a private drain does not comply with p@), the county materialsshall be graded and smoothed to blend into cultivated
drainageboard may do any of the following: lands. The surface slope of the spread materials shall not exceed
1. Refuse to permit any connection between the private draislope of 8:1. Spread materials may noirtmee than 2 feet deep
andthe district drain. atthe top of a ditch bank.
2. Order that the private drain be modifiecctonply with par Note: See Figure 1.
(a). (4) No portion of a pile of dredged or excavated materials may
3. Order that the private drain be disconnected frondliie be closer than 12 feet to the top of a ditch bank. Materials shall
trict drain. be piled at a stable angle of repose for those materials. No slope

4. Pursuanto s.ATCP 48.02 (4)assess the owner of the-pri ©f @nY Pile may exceed a slope of 2:1. ,
vatedrain for construction costscurred by the drainage district  (5) No dredged or excavated material ntmyplaced in a wet
becauséhe private drain does not comply with ga). land except in compliance with applicable federal, state and local

Note: A county drainage board may alsitiate a court action against the owner PEIMmit requirements.
of the private drain. The county drainage board may ask the court to enjoin violationdlote: Figure 1, which is based okSAE EP 407.01, section 5, illustrates the
of par (a), and may seek recovery of damaiesirred by the drainage district requirement®f this section:
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Figure 1. Methods of Material Disposal

History: Cr.RegisterJune, 1995, No. 474f. 7-1-95am. (2) Register August, 2. The county drainage board resolves, to the satisfaction of
1999,No. 524 eff. 9-1-99. the objecting landownerevery objection by an upstream land
. . . ownerwho is entitled to notice under suldd.

ATCP 48.33 Structures impeding drainage. ~ (1) Pro- Note: For example, a county drainage board may resolve a landevaigection,
HIBITION. Except as provided in suf2), no county drainage board to the satisfaction of a landownésy imposing conditions under subd. 3 which-pro
may install or modify any structure in a district drain, or approvigctthe interests of that landowner _
theinstallation or modification of any structure in a distdatin, 3. The county drainage board approves the structure or modi
if the installation or modification causes or aggravatisviation ~fication subject to writterconditions that reasonably protect the
from the formally established grade profile of that district drairRublic interestand the interests of all landowners in the drainage
An installation or modification is rebuttably presumed to camse district.
aggravateadeviation from the formally established grade pl'Of”?r Note: A landowner withdrawing water for irrigation may need to obtain a permit

S . . P . om the state of consin department of natural resources uad.18 (2) (a) 2.
if it raises the water level in a district drain, or slows the fusfof g,

Wztoif;ggrﬁgstggig?sﬁg%fazg g:;lgirgg(?eggoﬁliesggﬁﬁshe d by court (d) A temporary structure or modification to provide water for
order or by the county drainage board undeXECP 48.200r48.21 A person instal cranberryharvest, or for Cranberry winter ice coviérall of the

ling or modifying a structure in a district drain may also reegérmit from the state following apply:

of Wisconsindepartment of natural resources if the district drain has a navigable [T

streamhistory See s80.12 30.18 (2)30.20 31.02 88.31and88.62 (3) Stats. See 1. The structure or modification is installed for not more than
alsoch.31, Stats. 14 days for cranberry harvest, and not more than 14 days for cran

(2) TEMPORARYMODIFICATIONS. Subsectiolfl) does not apply Perrywinter ice cover The county drainage board méyr good
to any of the following which the county drainage board undefauseextend al4-day period for up to 7 more days at the request
takesor approves: of a cranberry grower

(a) A temporary structure or modification that is reasonably 2. The county drainage board gives written notice of the pro

necessaryto protect the public health, safety welfare in an Posedstructure ormodification to every upstream landowner
emergency. whoseaccess to drainage will befedted. A structure or modifi
(b) A temporary structure or modification that is necessary f t'ggs dg\e/?eﬁoz?l c?\?vta?elrafr:g%v‘;]rif%?ﬁgflsasntcjo ?gﬁ;saﬁ?g;l
other lawful construction or maintenance operations under t pedesy y T ! )
assumed drain, to any real assumed outlet at the formally

chapter. _establishedross—section and grade profile of the district drain.

cr o(C?rr'iA ;etirgrﬁ)(()jrjr% st;ug:lézje ﬁ{ {Pgﬁ'g??;g?&?owﬁv'd: elss.entlal 3. The county drainage board resolves, to the satisfaction of
pimg ge 9 ) . 98PPY-  the objecting landownerevery objection by an upstream land
1. The county drainage board gives written notice of the prgwnerwho is entitled to notice under sutd.
posedstructure ormodification to every upstream landowner
whoseaccess to drainage [will] befafted. A structure or modifi
cationis deemed to &ct a landownes access to drainage if it
impedesgravity flow of water from his or her land, through a rea istrict
or ass_umed drain, to any real assumed .Ou“et at the f_ormall_y Note: A county drainage board may rathorize a cranberry grower to install a
establishedtross—section and grade profile of the district drainiemporary structure under pé) for more thari4 days, except that the board may
Note: A missing word is shown in brackets. extenda 14-day authorization for up to 7 more days in response to a separate applica

4. The county drainage board approves the structure or modi
fication subject to writterconditions that reasonably protect the
ublic interestand the interests of all landowners in the drainage
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tion from the cranberry grower under p@) 1. An authorization under péd) does (d) Persons equesting action.The persons, if anwho are

notextend from season to season, or from year to year o askingthe county drainage board to take the proposed action.
A county drainage board might be able to resolve a landésvolgjection under . . .

par.(d) 3., to the satisfaction of a landowigy imposing conditions under pd) (e) Estimated costThe estimated cost of the proposed action,

4. which protect the interests of that landowner including any damage award® landowners who will be
History: Cr. Registey August, 1999, No. 524f. 9-1-99. adverselyaﬁected.

(f) Design specificationsDesign specifications for the pro
posedaction, prepared by an engineer who is qualified under s.
88.21(5), Stats. The design specifications shall compith
applicablestandards under subdkl. The engineer preparirige
designspecifications shall state whethir the enginees judg
ment,the proposed action as designed will beative inachiev
ing the county drainage boasdstated objectives.

(g) Lands and wateraffected. A map showing the location
of the proposedction, and the location of the lands and waters
affectedby the proposed action. The map shall indicate all of the
following if relevant:

1. The current and proposed use of ttiecaéd lands.

SubchapterV — Construction Projects and Drainage
Alterations; Department Approval

ATCP 48.34 Construction projects and drainage
alterations; department approval required. (1) REQUIRE
MENT. Except as provided in su{2), a county drainage board may:
not do any of the following without the departmentiritten
approval:

(a) Construcor modify any district drain, or authorize any-per
sonto construct or modify a district drain.

(b) Install or modify any structure edistrict drain, or autho
rize any person to install or modify any structure in a district drain. > The topoaraphy of thefatted lands

(c) Authorize any person to connect a private di@ia district ' pograpny )
drain. 3. The _Iocat_lon of any ﬁ?‘cted wetlands. _

(d) Take any action under ATCP 48.200r48.21that changes 4 The identity and location of anyfeéted navigable water
the formally established cross—section, grade profile or aIignmé‘Yﬁ‘%" s:}orcrgv%aier mgnag%r?%nt S‘:'Stt”m* 'akﬁhd'sé”d' . pr{_orlty
of a district drain, regardless of whether thetion involves any waters g r I?\IS gn]l er -65 Stats., or wellhead protection
physicalalteration to a district drain or structure. area un er_c ) : . o

(2) ExempTions. Subsectiorfl) does not apply to any of the - The identity and location of anyfeéted building, trans
following: portationcorridor or utility easement.

: ; ; - h) Hydrology analysis.A hydrology analysis, prepared by an

(a) Actions, such as routine maintenance or repaijects, (r ; o
that do not cause or aggravate any deviation from the formaﬂgg:ne.e“"r’}h(l)l IS qlljahﬂ?ﬁ u&%?.?iihﬂ ) Statz. T?e hy;jrology
establishedtross—section, grade profile or alignment of a distri(f‘lI a%/tsrl]ssfa” analyze the ’iCt o the proposed action, 1t argn
drain. An action is rebuttably presumed to cause or aggravaté1 50 € fofiowing: ) o .
deviationfrom a formally established grade profile if it raises the 1. Water surface elevations in district drains at base fibe
waterlevel in a district drairor slows the runéfof water from hydrologyanalysis shall use a methdescribed in c)ATCP 48

landsin the drainage district. AppendixA, or another method approved by the department, to
(b) Restoration projects estimatewater surface elevations at base flow
Note: A restoration project is exempt under.ga) only to the extent that it is con 2. Peak water surface elevations in district drains in the event

fined within the formallyestablished cross—section, grade profile and alignment ¢ff a 10—year 24-howstorm event. The hydrology analysis shall
e O e sy Plshed specifications. (78Bthe method described in oKTCP 48 Appendix A or another

© Temporarystrpu c]tures or mo dificétions that a county d1,ainfmethodapproved by the department, to estimate peak water sur

) . - : ace elevations in the event of a 10—year 24—hour storm event.

ageboard installs or approves @mpliance with SATCP 48.33 AL A
(g). PP P 3. Peak water surface elevations in district drains in the event
Note: A county drainage board should consult with the department to determfb & 25-year 24_h0lﬂ:t0rm. event. The hydrolqu analysis shall
whethera particularcounty drainage board action requires department approvdsethe method described in GRTCP 48 Appendix A or another
underthis section. A county drainage board may seek the deparsnagivice or methodapproved by the department, to estimate peak water sur

assistance regardirany proposed construction, repa@storation or maintenance f ; _ _
action,regardless of whether the action requires the deparsagprroval under this face elevations in the event of a 25-year 24-hour storm event.

section. A county drainage board should consult with the department at the early (i) Construction plan. A construction plan, if applicable,
planningstage to facilitate timely assistance andiétessarytimely approval. A i Iuding all of the foIIowing'
countydrainage board may not deviate from approved project specifications withoutc Lo i . .
the departmens approval. 1. A plan for controlling construction site erosion.

A person may need to obtain a permit from the stateigédNsin departmeratf 2. The estimated amount of material, if aﬂyat will be
naturalresources before undertaking a construction or restoration project in a distf'@],noved
drainwhich has aavigable stream histarySee ss30.12 30.18 (2) 30.2Q 31.02 ) . . .
88.31and88.62 (3) Stats. See also cbi, Stats. 3. A plan for depositing removed material, if amcluding

History: Cr. Register June, 1995, No474 eff. 7-1-95; r and recrRegister, i ; i i
August,lyQQQ,rNo.eggAgf. Sf‘f_gg_ e rand recrregister the_locatlo_n and conflg_uratlon_ of any deposits.
() Notice and public hearingA statement that the county
ATCP 48.36 Applying for approval. (1) AppLication drainageboard has complied with the notice and public hearing
REQUIRED. A county drainage board shall apply in writing forequirementnder sub(2).

departmengpproval of a proposed action undeAECP 48.34 (k) Formal changes to oss—section, graderofile or align

The application shall include all of the following information, inment. All of the following information if the county drainage

detail commensurate with the proposed action: boardproposes tehange the formally established cross—section,
(a) District name or numberThe name or numhesr proposed gradeprofile or alignment of a district drain:

nameor numbeyof the drainage district. 1. The cross-section, grade profileaignment which the
(b) Proposed action.A statement describing thgroposed countydrainage board proposes to change.

action. 2. The new cross—sectiograde profile or alignment pro

(c) Objectives. The objectives which the county drainagdposedoy the county drainage board. Tiew specifications shall
boardexpects to achieve by taking the proposed actiorihelf De prepared by an engineer who is qualified urel@8.21 (5)
county drainage board expects to improve drainage, the coufiats.
drainage board shall express its drainage objectives in terms of 3. If the county drainage board proposes to change a formally
drainagevolume, thoroughness of drainage, geographic scopeastablishedlignment, a statemetitat the county drainage board
drainageor other pertinent drainage measures. hascomplied with SATCP 48.21 (4) (a) 1.

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
RegisterApril 2013 No. 688 is the date the chapter was last published. Report errors (608) 266—-3151.


http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/register/524/b/toc
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.34(2)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.20
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.21
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.34(1)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.01(21)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.33(2)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.33(2)
http://docs.legis.wisconsin.gov/document/statutes/30.12
http://docs.legis.wisconsin.gov/document/statutes/30.18(2)
http://docs.legis.wisconsin.gov/document/statutes/30.20
http://docs.legis.wisconsin.gov/document/statutes/31.02
http://docs.legis.wisconsin.gov/document/statutes/88.31
http://docs.legis.wisconsin.gov/document/statutes/88.62(3)
http://docs.legis.wisconsin.gov/document/statutes/ch.%2031
http://docs.legis.wisconsin.gov/document/register/474/b/toc
http://docs.legis.wisconsin.gov/document/register/524/b/toc
http://docs.legis.wisconsin.gov/document/register/524/b/toc
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.34
http://docs.legis.wisconsin.gov/document/statutes/88.21(5)
http://docs.legis.wisconsin.gov/document/administrativecode/subch.%20IV%20of%20ch.%20ATCP%2048
http://docs.legis.wisconsin.gov/document/statutes/281.65
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20811
http://docs.legis.wisconsin.gov/document/statutes/88.21(5)
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2048%20Appendix%20A
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2048%20Appendix%20A
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2048%20Appendix%20A
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2048%20Appendix%20A
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2048%20Appendix%20A
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2048%20Appendix%20A
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.36(2)
http://docs.legis.wisconsin.gov/document/statutes/88.21(5)
http://docs.legis.wisconsin.gov/document/administrativecode/ATCP%2048.21(4)(a)1.

Published under 85.93 Wis. Stats., by the Legislative Reference Bureau.
321 AGRICULTURE, TRADE AND CONSUMER PROTECTION ATCP 48.40

4. If the county drainage board proposes to change a formally(c) Approve an action that formally reestablishes ghede
establishedgrade profile, a statement that the county drainageofile of a district drain if the department finds that the county
boardhas complied with ATCP 48.21 (5) (a) land2. drainageboard has complied with ATCP 48.21 (5) (a) land2.

(L) Assessment of benefits to landownerA. statement (2) DEADLINE FORAPPROVAL ORDISAPPROVAL. Within 45 days
explaininghow the proposed action willfatt the assessment ofaftera county drainage board files a complete application under
benefitsto landowners under ATCP 48.06if at all. s. ATCP 48.36 including any additional information which the

Note: See SATCP 48.06 (2) (ajind s88.46 Stats. departmentrequests under &TCP 48.36 (4) the department

(m) Financing plan. The drainage boamiplan for financing Shallissue awritten notice approving or disapproving the county

the proposed action, including any proposed cost assessmentd'@inageboards proposedaction under SATCP 48.34 The
lands in the drainage district. departmenimay for good cause, extend the deadline to a date

Note: See sATCP 48.02 specifiedby the department.
(n) Environmental effectsAn assessment bbw the proposed ~ '\ore: See also s88.32 (3mjand8s.35 (7) Stats.

; : : : (3) ConDITIONAL APPROVAL. The department may approve a
2;22?;2?;#%?2rt.]gefgﬁécv?gg?ndatural environment, including proposedaction under SATCP 48.34subject to conditions speci

. - fied by the department.
1. Lands and land uses |denF|f|ed under (gr (4) ReasoNsFORDISAPPROVAL. If the department disapproves
2. Surface water levels, quality and temperature. aproposed action underATCP 48.34 the department shall give
3. Groundwater levels and quality the county drainage board written notioé the reasons. The
(0) Alternatives. An assessment of alternatives to the proposégpartmenimay disapprove a proposed action for any of the fol
action, including the alternative of doing nothing. The assessmi¥ing reasons:

shalldiscuss the relative benefits, costs and environmefeats (a) The countydrainage board has failed to provide informa
of the alternatives. tion required under ATCP 48.36
(2) COUNTY DRAINAGE BOARD; NOTICE AND HEARING ON PRO- (b) The proposed action would violate this chapter oB8h.

POSED ACTION. Before a county drainage board submits aftats.
applicationto the departmentnder sub(l), it shall do all of the (c) The requested approval would violate this chapter @8&:h.
following: Stats.

(a) Publish a hearing notice and hold a public hearing on the(d) The proposed action is not technically feasible, is not tech
proposedhction. The notice and hearing skwlimply with appli  nhically sound, or is not adequately designed to achieve the county
cablerequirements under 88.05and88.065 Stats. The hearing drainageboards stated objectives.
noticeshall clearly describe the proposed action. (e) The proposed action will have a substantial advefsetef

(b) Give members of the public at least 30 days, followlieg ©nwater quality or on the human or natural environment.
public hearing under pgg), to comment on the proposed action. (5) ENVIRONMENTAL ASSESSMENT. The department shall pre

(3) COPIESFILED WITH OTHER AGENCIES. Whenever a county Parean environmentaassessment underSTCP 3.02before it
drainageboard files an application with the department under SL{I‘)‘?F’TOVES" proposed action underslCP 48.34f any of the fol
(1), the county drainage board shall simultaneously file copies'8¥¥ing apply: o _
the application with all of the following: (a) The proposed action WI|| drain more than 200 acres of land

(a) The VWisconsin department of natural resources. not previously drained, or will substantially alter drainage from

. . morethan 200 acres of land.
(b) The United States army corps of engineers. (b) The proposed action will drain more tHaacres of wet

(c) The county zoning administrator lands.

(d) The county land conservation committee. (c) The proposed action involves the construction or moslifica

(e) Every municipality décted by the proposed action. tion of a dam in a drain with a navigable stream history

(f) The county highway committee if tpeoposed action may  (d) The proposed action involves a cold water fishery in-a dis
affecta public highway trict drain with a navigable stream history

(4) ADDITIONAL INFORMATION. The department may require . (€) The proposed action will substantiallyeat the base flow
countydrainage board tile additional information, as necessaryin surface waters of the state.
beforeapproving or disapproving an application under $ujp. (f) The department determines that an environmental assess
History: Cr. Register June, 1995, No474 ef.. 7-1-95;r. and recrRegister, mentis needed to determine whether an environmental impact

August, 1999, No. 524ef. 9-1-99; correction in (1) (g) 4. made under s. 13.93 (2 i
(b) 7., Stats.Register Januar2002 No. 553corrections in (1) (h) 1. to 3. made mtatements requwed under &TCP 3.03

under s. 13.92 (4) (b) 7., StatsRegister April 2013 No. 688 (6) ENVIRONMENTAL IMPACT STATEMENT. The department shall
preparean environmental impact statement unsleékTCP 3.03
ATCP 48.38 Department approval or disapproval. ~ beforeapproving a proposed action undeASCP 48.34only if

(1) APPROVING DRAINAGE ALTERATIONS. The department may the department determines that an environmental impact state
approve disapprove, or conditionally approve an action under @1€ntis required under #TCP 3.03 ‘

ATCP 48.34 The department may not approve any action undgf/iSto: €t Register June, 1995, Nod74 efl. 7-1-95; rand recrRegister,

s. ATCP 48.34that causes the cross—sectignade profile or GHSh 2555, To. saeel '

alignmen'gof a district drain to deviate f(om the cross—sgction, SubchapterVI — Landowner Rights and
gradeprofile or alignment formally established for that drain, but Responsibilities

may do any of the following based on the county drainage oard’

applicationunder SATCP 48.36 _ ATCP 48.40 Notice of landowner actions affecting

(@) Approve an action that formally reestablishes the crosgrainage district. (1) ReQUIREMENT. A landowner under sub.
sectionof a district drain. (2), including the state of Wconsin or any countyown,village

(b) Approve an action that formally reestablishes the aliger city, shall notify the county drainage board before undertaking
mentof a district drain if the department finds that the counigny action, including anghange in land use, that will do any of
drainageboard has complied with applicable requirements un following:
S.ATCP 48.21 (4) (a) 1. (a) Alter the flow of water into or from a district drain.
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(b) Increase the amount of soil erosion, or the movementdrainincludes, for purposes of this paragraph, any of the fellow

suspendedolids to a district drain. ing:
(c) Affect the operation of the drainage district, or the costs 1. Damage to any structure in a district drain.

incurredby the drainage district. 2. The deposition of excavated materials in a district drain.
(2) AppLICATION. Subsectiorfl) applies to an owner dénd 3. The weakening, undercutting or accelerated erosianyof

thatreceives water frorar dischages water to a drainage district,sidebank in a district drain.

regardles®f whether théand is included in the drainage district. (3) pranace BoARD MAY REVIEW. A county drainage board
Note: A county drainage board may take various actions in response to landow F

actionsthat adversely &ct a drainage district. For example, sed$EP 48.02 (5) H?éy do any _Of the foIIowmg. . i . i

48.04 48.06 (2) 48.30and48.44 (3) See also s88.89t0 88.92 Stats. (a) Require a landowner to provide information showing that

History: Cr. RegisterJune, 1995, No. 474ff. 7-1-95. the landownets withdrawal of water complies with su@).

i . L (b) Prohibit a landowner from withdrawing water under sub.
ATCP 48.42 Removing lands from drainage district. (2) if the drainage board reasonably concluties the withdrawal
No landowner including the state of Wtonsinor any county yjolatesthis chapter The drainage board shall document, in-writ
town, village or city may do either of the following: ing, the basis for its conclusion.
(1) Removelands from inclusion in a drainage district without History: Cr. Register August, 1999, No. 524f. 9-1-99.
obtaining the approval of the county drainage board under s.

88.80Q Stats. ATCP 48.45 Landowner rights. (1) Action TO
(2) Disconnecta private drain from a district drain, excepfNFORCECOMPLIANCE. (&) An owner of land in a drainage district
with the approval of the county drainage board. may file a written petition witithe county drainage board asking
History: Cr. RegisterJune, 1995, No. 47f. 7-1-95. the county drainage board to do any of the following:
1. Restore, repaimaintain orif necessarymodify a district
ATCP 48.43 Connecting private drains to district drainin order to conform the drain to the cross—section, alignment

drains; extending private drains. No persormay do either ©Or grade profile formally established for that drain.

i i i i Note: Drain specifications are formally established by court oatdsy drainage
of the following without written approval frothe county drain boardaction under sATCP 48.200r 48.21 Deviations from formally established

ageboard: specificationsmay efectively deprive landowners afrainage to which they are
(1) Connect a private drain to a district drain. legally entitled. _ _ o o
(2) Extendaprivate drain that is currently connected to a dis, 2+, Rémove an obstruction placed in a district drain in viola

trict drain. tion of this chapter or ci88, Stats.

Note: Under s88.92 (1) Stats., a county drainage board ragprove the connec 3. Correct a violation of this chapter or &8, Stats.

tion of private drains to district drains, or the extension of private drains from district i i i
drains,and may establish conditions fproval. Under €8.92 (2) Stats., a person (b) A petition under paa) shall identify thegrounds for the

who connects or extends a private drainfemoves a spoil pile, without drainage Petitionand the action requested of the county draitaged. A
boardapproval is liable for damages incurred by the draimtigteict as a result of countydrainage board may require the petitioner to provide fur

that action. “Damages” includpayments that the drainage district would havgher information which is reasonably necessary in order for the
receivedduring thetime that the illegal connection or extension existed if the territo%oardto properly evaluate the petition

drainedby the illegal connection or extension had been subject to assessment.
History: Cr.RegisteyJune 1995, No. 474ef. 7-1-95; renum. from RCP 48.44, (c) Within 60 days after a landowner files a complete petition
RegisterAugust, 1999, No. 524f. 9-1-99. with the county drainage board, the coudtginage board shall
) ) o ] providethe landowner with a written response that does all of the
ATCP 48.44 Obstructing or altering district ~ drains.  following:
(1) ProHiBITION. Except as provided under syB), noperson 1. Describes and explains the action, if,amlyich the county
may obstruct or alter a district drain without prior written approv"ﬂrainageboard will take in response to tﬁe ’petition.

from the county drainage board. . 2. Explains the county drainage boartEfusal to take action

(2) WITHDRAWING WATER; EXEMPTION. An owner of land adja o, the petition, if the county drainage board refuses to take action.
centto a district drain maywithout prior approval from the county (d) A petitioner under pata) may after receiving a county
drainageboard, withdraw water fromdistrict drain and place an drainageboards response under pdc), file a written petition

%%sg:;t\'ﬁ;grtri}eaﬂ'ztf”t%tedfg"gva?rr]gth:;)rﬂ;.rpose whitgthdraw with the department alleging that a county drairtzgperd has vio
o T latedthis chapter or ct88, Stats. The department may conduct
(a) The landowner notifies the county drainage board usderyn inyestigation to determine whether tmunty drainage board
ATCP 48.40before withdrawing the water or placing the obstrug,as violated this chapter or @8, Stats. If the department finds
tion in the district drain. thata county drainage board has violated this chapter @&h.
(b) The landowner obtains a permit from the department 8tats.,the department shall issue an order undé&TEP 48.52
natural resources authorizing the withdrawal, if a permit isvhich directs the county drainage board to correct the violation.

requiredunder s30.18 (2) (a) 2.Stats. Note: The remedies provided to a landowner under sutaréljn addition to any

Theob iond | h £ | otherlegal remedies which may be available to the landawAdandowner is not
(C) eobstructiondoes not elevate the water surface e eV?equiredto pursue any of themedies under sub. (1) before pursuing other legal rem

tion in the district drain, at the point of the obstruction, altbee edies. A landowner may challenge a county drainage board action that violates this

i ifi asa i chapteror ch.88, Stats., even if the departmdras approved that action. (In some
baseflow elevation specmed rt of the forma”y established casesthe departmentay not be aware of facts constituting a violation when it

gradeprofile for that district drain. approvesa county drainage board action.)

(d) Neither the obstruction nor the withdrawal of waeetuces (2) LAND OWNERSHIPCHANGE. A change of ownershigoes
the base flowin a district drain that has a navigable stream histoRyot relieve or deprive a succeeding landowner of rights or respon
below the minimum base flow which the state ofis@bnsin sibilities that run with the land under @8, Stats., or this chapter
departmenbf natural resources has established for that districtHistory: Cr. Registey August, 1999, No. 524f. 9-1-99.
drainunder s88.3], Stats..

Note: A “formally established” grade profile isgrade profile established by court Subchaptervu _ Drainage District Records and
order,or by the county drainage board undeXBCP 48.2(0r48.21 A violation of Fi ial M
par.(c) “materially defeats the purposes of drainage” within the meanin®823 Inancia anagement
Stats.

(e) The withdrawal does not injure any district drain, or make ATCP 48.46 Records required. (1) ORDERS. A county
any district drain more susceptible to injurynjury to a district drainageboard secretary and the county zonadministrator
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shall maintain in perpetuity a copy efvery order of the circuit  Note: See s88.19 (5) Stats.
courtor the county drainageoard that does any of the following:  (4) FILING RECORDSWITH DEPARTMENT AND COUNTY ZONING
(a) Creates, modifies, suspends or dissolves a draifisigiet. ADMINISTRATOR. The secretary dhe county drainage board shall

Therecord shall include maps or descriptions showinglisteict ~Providea copy of drainage board records undéTCP 48.46 (1)
boundariesaffected by the order to (4) that are created after July 1, 1995 to the department and the

(b) Approves the construction, erdement, extension or cONungsze%nslgg13?5r)rtl<|3rzl7?t;?;g
modification of a district drain. The record shall include any o0v" o "register June, 1995, No. 474f. 7-1-95.

informationdescribing cross-sections, grade profiles and align
mentsof drains &fected by the order SubchapterVIIl — Enforcement and \ariances

(c) Confirms or orders an assessment, supplemental asseSsote: In addition toany other remedy specified under this chapier department

mentor reassessment of benefits, damages or costs to landowney$ring an action to recover a civil forfeiture unde&.1l (8), Stats., from any
in a drainage district person who violates this chapter

Note: Under s88.19 (4)to (7), Stats., the department may determine the records

requiredto be preserved regarding drainage districts. ATCP 48.49 Financial management. (1) Counrty
(d) Formally establishes any drainage district specificatiof8EASURER. (2) Except aprovided in sub(2), the county trea
unders.ATCP 48.200r 48.21. surershall serve as the county drainage board treasurer pursuant

(2) DRAINAGE DISTRICT SPECIFICATIONS. A county drainage to0 s.88.18 Stats. The county treasurer shall comply with applica

boardshall have on file, all times, drainage district specifica ble requirements under c8, Stats., and this chap_ter

tions established by court order by the county drainage board (0) If the county treasurer serves asdbenty drainage board
unders. ATCP 48.200r 48.21 Specifications shall include all tréasurerthe county treasurer may retdor the benefit of the
existingspecifications designating any of the following: countyaportion of the interest received on drainage district funds

; . : . ; trifaeld by the county treasureo cover county costs identified under
(a) Drainage district boundaries, district drains and dlstné\.e88'18 (1) Stats. The county treasurer may not retaiaraaunt

corridors. :

b) C _ . i d d fileisfi thatexceeds the amount authorized und@&8s18 (1) Stats.

(_ ) ross—sections, alignments and grade profilessifict Note: Section88.18 (1) Stats., authorizes the county treasurer to deduct the fol
drains. lowing county costs from the interest received on drainage district funds:

(4) ReporTs. A county drainage board secretary shall keep, The county treasurar cost to provide services to the county drainage board.

for at least 10 years, a copy of every inspection report filed W'th The county zoning administratar cost to maintain and provide copies of drain
the department under subchapter Ill, and every annual report fil@board records under&s.19 Stats.

with the county zoning administrator under8g.24 Stats. A (2) APPOINTEDTREASURER. (a) Acountydrainage board may
county zoning administrator shall keep, for at least 10 yearsappointits own treasurerpursuant to s88.18 (3) Stats. The
copy of every annual report filed underg88.24 Stats. appointedcounty drainage board treasurer shall act as the deputy

(5) MINUTESOFMEETINGS. A county drainage boaskcretary of the county treasurerThe county drainage board may assign
shall prepare minutes of the following meetings, and shall keepy or all of the county treasursrduties under this sectionttze

thoseminutes for at least 10 years: appointedcounty drainage board treasurdthe appointedrea
(a) Every meeting of the county drainage board. surer shall cqmply with applicable requirements under &8).
(b) Everymeetingof district landowners held under the ausStats-and this chapter o

picesof the county drainage board. (b) If the county dralnagg board appoints its own treasurer
Note: Under county law or policya county drainage board may be required tdinderpat (a), the county drainage board shall:

retainthe minutes of meetings for more than 10 years. 1. Specify the treasurer compensation in Writing. Com

(6) CONSTRUCTION AND RESTORATION RECORDS. A county pensationshall include reimbursement of the treasisrerctual
drainageboard secretary shall keepcapy of every request for andreasonable expenses, as provided 88sL8 (3) Stats.

approvalfiled with the department under ATCP 48.36 and 2. Require the treasurer to fitebond as provided in88.18
everyapproval or disapproval issued by thepartment under s. & Stats.

ATCP 48.38 Records under this subsection pertaining to ea

drainagedistrict shall be retained for at least the life of that drain () !f the county drainage board appoints its own treasurer
underpatr (a), the county drainage board shall enter into a written

agedistrict. 4 .
History: Cr. Register June, 1995, No. 47ef. 7-1-95: am. (1) (b), c(1) (d), r agreementvith the appointed treasurer arld the county treasurer
andrect (2), © (3), Register August, 1999, No. 524f. 9-1-99. The agreement shall do all the following:
. . 1. Identify the duties under this section that the county drain
ATCP 4848 Care and inspection of records. ageboard has assigned to the appointed treasurer

(1) RECORDS ORGANIZED AND ACCESSIBLE. Records required 2
unders.ATCP 48.46shall be aganized by drainage district, and

hall il ible for i ion. ;
s aZbTDreadly accessible for |n.spect|on A ntv drain (3) CouNTY DRAINAGE BOARD ACCOUNTS. The countydrain
(2) DESTRUCTION OF RECORDS;NOTICE. A county drainage ,qehoarg treasurer shall keep county drainage board accounts.
boardshall notify the departmerind the state historical societyrpe yeasyrer shall keep a separate account for each draiisage
in writing at least 60 days before the county drainage boq; t as required by €8.18 (2) Stats
destroysany record identified under ATCP 48.46 The depart (4) DeposiTs. The .county drail.wage board treasurer shall

ment or the state historical society may take custody of an . h
y y y eposit,to the appropriate account under s(®), all funds

recordsproposed for destruction. ; . ;
Note: Sﬁe 328_19 (4) (d) Stats. receivedon behalf otthe county drainage board or any drainage

(3) DEPARTMENT MAY INSPECT RECORDSAND OBTAIN copies, diStTiCt. A person who receives funds on behalf of the county
The department may inspect aodpy any drainage district recorddrainageboard or any drainage district shall promptly deposit
keptby a county drainage board, or by any person in this stdfg?Sefunds with the county drainage board treasurer .
including any record required under ATCP 48.46 A county (5) ExpenDITURES. (@) No person may make any expenditure
drainageboard shall, at the departmanizquest, allow théepart ~ from a county drainage board account under €8junless the
mentto copyany drainage record kept by a county drainage boaf@unty drainage board treasurer signs the draft or specifically
includingany record kept under ATCP 48.46 The department approveshe expenditure in writing.
shallretain a copy of any record obtained under this subsection(b) Except as provided in sufl) (b), the county drainage
andshall deliver a copy to the county zoning administrator ~ boardtreasurer may not approeay expenditure under péa)

. Identify the duties under this section, if athyatremain
with the county treasurer
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unlessthe county drainage board also approvesékpenditure resourcemanagement, or by a person designated in writing by that
in writing. division administratar

(6) ACCOUNTINGRECORDS. A county drainage board treasurer (3) VIOLATIONS PROHIBITED. NO person may violate an order
shall keep complete andccurate accounting records, and-supssued by the department under ub.
porting documentation, for county drainage board accounts under(4) Form AND CONTENTS. An order under sul{1) shall be

sub.(3). Records shall include all the following: issuedin writing, and shall include all of the following:
(@) Records of alteceipts and deposits. Records shall identify (a) The name or number of the drainage district.
the nature, source and amount of each receipt and deposit. (b) The name of the person to whom the order is issued.

(b) Records of all expenditure authorizations and expendi (c) Notice that persons adverselffected by the order may
tures. Records shall identify the purpose, recipient and amount@uesta hearing to contest the order to demonstrateom:
eachexpenditure. pliancewith conditions specified for withdrawal of the order

(c) Current account balances. (5) SERVING THE ORDER. (a) An order under sufl) shall be

(d) Monthly and annual reports summarizing reverars servedon theperson to whom it is directed. An order may be
expendituresiuring the reporting period, and account balancesssdrvedin person or by mail. If an order is directed to the county
the beginning and end of the reporting period. drainageboard, the department shall serve the ordett teast one

(e) A copy of every grant contract undeASCP 48.60 (5) memberof the county drainage boar@he department shall mail

7) RECORDSKEPT AS PUBLIC RECORDS. The county drainage ©' deliver a copy of every order under qu't(.’ the county drain
bozE\r()jtreasurer shall do all the following: y 9 ageboard, regardless of whetthtae order is directed to the county

. drainageboard.
(a) Keep the rec_ords under S(ﬂi)) ascqunty pUb“C records. Note: Any person, including but not limited to the county shemiay personally
Exceptas provided in ch88, Stats., or this chaptethe county servean order on behalf of the department. If necessfydepartment may prove
drainageboard treasurer shall treat the records as the county tregaviceby means of anfidavit of mailing, acertified mail return receipt, or arfiete-

surerwould treat comparable county accounting records for-reteff of service. ) . .
tion and disposal purposes. (b) An order under sulfl) takeseffect inmediately after it is

(b) Keep the records under si6) in the ofice of the county S€rvedon the person to whom it is directed.
treasurerpr in another place that the county treasurer approves in(6) WITHDRAWING OR MODIFYING THE ORDER. A person
writing. adverselyaffected by an order under sufl) may request the
(c) Make the records under s6) available for public inspec departmento withdraw or modifythe order A request under this

. h ] - subsectionshall specify the reasons justifying thequest. A
tion and copying, as provided in subthof chapter 19, Stats. requestmay be made oralljput the department may require the

(8) CoNnTROLAND AUDIT. The county drainage board treasurefaquesteto confirm the request in writing. The department may
shalldo all the following: withdraw or modify the order as appropriate.

(a) Exercise sound fiscal control over funds received, to preHistory: Cr. RegisterJune, 1995, No. 474f. 7-1-95.
vent misappropriation or misdirection of funds.

(b) Account for all funds received and expended. ATCP  48.54 Hearing on compliance order

. _— : . . ) REQUESTFOR HEARING. A person adversely fatcted by an
asr(gzqu@gggrl;?/d;ﬁeaggg?gtmgs with the county drainage boardl 4o nder s ATCP 48.52may request a hearing before the

i departmento contest the ordeA request may beade orallybut
(d) Make records andccounts available, upon request, fofhe department mayequire the requester to confirm the request
auditby the state of Wconsin, the county drainage board or thg, writing. A request for hearindoes not automatically stay an
county. _ orderissued under ATCP 48.52
History: CR 01-004cr. Register January 2002 No. 5%&. 2-1-02. (2) INFORMAL HEARING. (a) The department shall hold an
S . informal hearing asoon as reasonably possible after it receives
ATCP 4850 Investigations. ~The department may inves anoral or written hearing request under b, but not morehan

tigateviolations of this chapterThe department may conduct : ;
preliminaryinvestigation under 93.16 Stats., and may exercis%ﬁ{,ﬂg‘?’f}I :tfée]f(;: ;encciar;\f/grsn:g:ahrggﬁﬁat, unless the requester agrees to

its authority under s€93.14and93.15 Stats., in support of any (b) The person presiding at avformal hearing under pag)

investigation. Pursuant to s88.13and93.08 Stats., the depart e

mentor its agent magnter onto lands to inspect for complianc&h@l!be a department employee dii@al who was not personally

with this chapter involvedin the investigation or decision to issue the order under
History: Cr. Register June, 1995, No. 474f. 7-1-95. S.ATCP 48.52and who is authorized to withdraw or modifie

orderas necessaryThe informal hearing shall be held by tele

ATCP 4852 Compliance orders. (1) AuTHoriTy. The Phoneor at a location determined by the department.
departmenimay without prior notice or hearing, issue an order (c) Within 2 business days after the conclusion of the informal
which does any of the following: hearing the presidingfficer under pax(b) shall issue a brief writ

(a) Prohibits the construction or modificationaoflistrict drain €N memorandum which summarizes théormal hearing, and
or corridor if the department findat the construction or modifi &Ny decision or action resulting from the informal hearing. A copy
cationviolates this chapterAn order under this paragraph shalﬁf the memorandum shall be providedhe person requesting the
specifythe activity prohibited by the ordeand shall specify why Nearing. The memorandum shall include a notice of a pesson
thatactivity violates this chapter right to request a formal contested case hearing unde(3ub.

(b) Requires a county drainage board to file with the depar (3) FoRMAL HEARING. If a contest related to an order under s.
menta specific maintenance and regain for a drainage district. ALFCtE 48.52is ”O(tj resol\llegt?ftgrbarlkl]nf%rmal thearltggdunder sub.

(c) Requires a county drainage board to file with the depa ) the person adverselyfefted by the departmestorder may

- . guest a full contested case hearing on the .offte contested
menta copy of any record or report required under this chapter; ¢ proceeding shall comply with @27, Stats., and chATCP

(d) Requires a county drainage board to comply with applicg

ble requirements under this chapter History: Cr. RegisterJune, 1995, No. 474f. 7-1-95.
Note: See s88.11 (6) and(7), Stats.

(2) WHoMmaAY 1ssUE. An order under sulfl) may be issued by ~ ATCP 48.56 Variances. The department may authoriae
the administrator of the departmenttivision of agricultural variancefrom any standard or requirement under this chapter if
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the department finds that the variance is consistent witblbjes (h) A grant application form.

tivesof this chapter A variance shall be issued in writing. A vari _ Note: Copies of a grarapplication form may be obtained from the department at

ancemay be issued by the administrator of the departsiei- IS offices at2811 Agriculture Drive, Post @te Box 891, Madison, Wi

sion of agricultural resource management, or by a person 3) G ) A drai board |

designatedn writing by that division administratofThe depart ©) R’:NT QPPL'CAT'ON_IS_h countty dra_lnage boar g mhamapplg/

mentmay not grant variances from statutory requirements. tch>ragran under sugl). The county drainage board shall make
History: Cr. Register June, 1995, No. 474f. 7-1-95. egrant application on a form that tHepartment provides under

sub.(2) (h). The grant application shall be brolkdmwn by drain

Subchapter X — Grants to County Drainage Boards agedistrict, and shall include all the following:

) (a) A description of each drainage district projfectwhich the

ATCP 48.60 Grants to county drainage boards.  countydrainage board seeks a grant.

(1) GENERAL. From the appropriation under 20.115 (7) (d), (b) The estimated cost of the project.
Stats. the department may award grantsdonty drainage boards . ) . .
to help those boards comply with @8, Stats., and this chapter ~ (¢) The county drainage boascblan for financing the project.
The departmenshall award grants in each state fiscal ysanject ~ (d) Competitive bidding or other procedures thatdbenty
to available funding. A grant may reimburaeounty drainage drainageboard will use to control project costs.

i X Note: A county drainage boaid not required to select the low bidder for a funded
boardfor up to 60 percent dhe dramage boarsicosts to do any project. But the department may make its grant award and payments based on the low

of the following: bid cost.
Note: Section 20.15 (7) (d), Stats., was repealeg2007 Ws. Act 2Q and an . . .
futuregrants are contin(ggn(t 2Jn a new approgriatﬁ. Y (e) Other information r?qu|red by the department. o
(a) Develop and adopt drainage district specifications required (4) GRANT awarRDs. Within 90 days after the grant application
unders.ATCP 48.20 deadlineunder sub(2) (g), the de_partme_nt shaI_I make its grant
(b) Reassess benefits in a drainage district. The reassess/gfyds. The department shall give notice of its awards to all
shallcomply with sSATCP 48.02048.1Q countydrainage boards that applied for grants.
(c) Develop and adopt drainage district maintenance plaps(5) GRANT CONTRACTS. Before the department pays agmnt
unders.ATCP 48.22 fundsto a county drainage boattie department shall enter into
Note: A grant under pafc) may be used only for maintenance plansaontal & grant contract W'th tha_-t county drainage board. The contract
maintenance costs. shall specify the time period and other terms and conditions of the
(d) Other eligible projects that the department identifies in iggrant. The department shall make grant payments accotding
annualrequest for grant proposals under g@l. sub.(6) and the grant contract.

(2) ANNUAL REQUEST FOR GRANT PROPOSALS. Before the (6) GRANT PAYMENTS. (&) The department shall make grant
departmentawards any grant under sgb) in any state fiscal year paymentsafter the county drainage board completes the funded
the department shall publish amnual request for grant proposalprojectand pays its share of tipeoject costs. The department
and shall provide a copyo every county drainage board. Themaynot pay for any project cost incurred after the end of the grant
annualrequest for grant proposals shall incladlehe following: periodspecified in the grant contract.

(a) The amount ofrant funds available for distribution in that  (b) The countydrainage board shall submit a payment request

statefiscal year ending June 30. on a form provided by the department. In its request, the county
(b) Eligible project categories under s(b). drainageboard shall document that it has completed the project
(c) The departmerst’grant priorities, if any andpaid its share of the project costs.

. Note: Copies of a payment request form may be obtained from the department at
(d) The method that the department will use to allobatels its offices at 2811 Agriculture Drive, Post Gite Box 891, Madison, WI

betweencompeting grant proposals of equal prigrityt cannot 53708-8911.
fully fund all of those proposals. (c) The department shall make grant payments to the county
g ote: For example, the department may fund equally rated grant proposals oft@asurer for the benefit of the county drainage board. If the
© Géneral grant te.rms and conditions that méscagyrant countydrainage board hires an agent to complete a project on its
behalf,the department magt the request of the county drainage

applications. L board,make a check jointly payabte the county treasurer and
(f) Grant appllca_ltlon procedu_res. thatagent.
(g) A grant application deadline. History: CR 01-004Cr. Register January 2002 No. 558, 2-1-02.
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Appendix B

Chapter 88, Wisconsin Statutes



Updated 2015-16 Wis. Stats. Published and certified under s. 35.18. February 3, 2018.

1 Updated 15-16 Wis. Stats.

DRAINAGE OF LANDS 88.01

CHAPTER 88
DRAINAGE OF LANDS

SUBCHAPTER I 88.46 Reassessment of benefits.
GENERAL PROVISIONS 88.47 Apportionment of assessments when assessed parcel is divided.
88.01 Definitions. 88.48 Assessment of county and municipal lands.
88.02 Outstanding securities and contracts not affected. 88.49 Assessment of one district by another; judgment against district.
88.03 Drainage proceedings equitable in nature. 88.50  When state lands subject to assessment; right—of—way across state lands.
88.032  Amendment of documents. SUBCHAPTER V
88.04 General rules relatAing to signat}.lres on petiFions. BORROWING MONEY; REFINANCING;
88.05 General rules applicable to notices of hearings. ) COMPROMISE OF DEBTS
88.06  General procedure for obtaining consent or approval of the court in 8854  Borrowing money.
drainage proceedings. 88.55  Refunding district obligations.
88.065  General procedure for drainage board hearings. 88.56 Compromise and discharge of obligations.
gzgg genter'fll ?I?S; drainage p(;oceedmgs in court. 88.61 Laying out drains, assessment of benefits and award of damages in existing
A OStS 1n drainage proceedings. drainage district.
88.09 Certiorari; drainage board decisions. € SUBCHAPTER VI
88.10 Guardian ad litem; failure to appoint.
88.11 Assistance to drainage districts. CONS?BI}[}’JISS;OIE%S\I/\TII(\;?E];\II?AI\III?SE AND
88.12 Proceedings when drainage area is in more than one county. 8862 ditions relati doi £ work
88.13  Right to enter lands of drainage district. : c‘f'? 1“0’“5 ‘re'dtlve t(? domg 0F WOrK.
88.14  Controversies between districts. 88.63  Maintenance and repair of drains. .
88.145  Limitation of damages and suits. 88.64 Assessment against municipalities for enlargement or maintenance of
88.16  Notification requirements, engineering study. drains. o . . .
88.161  Transition for certain drainage districts. 88.66  Construction and repair of drains crossing railroad right—of-way.
SUBCHAPTER II 88.67 Construction and repair of drains crossing utility installations; laying util-
ity installations across drains.
APPOINTODI/:[%I;I{&E\? z;)g]:‘ikg (?AI\IIQDDDUTIES 88.68 Construction of drain across public highway; construction of bridges
. e . across drains.
Sz 132 ﬁlig i(iler:;Til:gillﬁ;do(f)r(ii?itf&zfﬁggﬁgzgoard' 88.69 District liable for damage to land outside its boundaries.
88.18 County treasurer to serve as treasurer of drainage districts. 88.70 Formal'lon of subdistrict to "b‘?‘“? more Fhorough drainage.
88.19 Board to keep records. 88.71 Enlarging or supplementing existing drqms. )
88.20 Conflict of interest prohibited 88.72 Removal of dams or other obstructions in drainage outlets.
88'2 1 General powers of tl})le drainag.e board 88.73 Providing drainage for lands assessed but not adequately drained.
88.212  Required actions for the drainage board. 88.74  District corridors.
88.215  Landowner petitions. SUBCHAPTER VII
88.22  Power of board to contract with the federal government and other agencies. ENLARGEMENT, CONSOLIDATION, DIVISION
88.23 Power of board to levy assessments for costs. AND DISSOLUTION OF DRAINAGE DISTRICT
88.24 Board to file annual report. 88.77 Annexation of lands upon petition of owners.
SUBCHAPTER III 88.78 Annexation of benefited lands.
ORGANIZATION OF DRAINAGE DISTRICTS 88.785  Certain annexations prohibited.
88.27 Who may petition for organization of a drainage district. 88.79 Consolidation of drainage districts in process of organization.
88.28 Contents of petition. 88.791  Consolidation of existing drainage districts.
88.29  Referral of petition to board; examination of lands; hearing by board. 88.80  Withdrawal of lands from drainage district. o
88.31 Special procedure in cases affecting navigable waters. 88.81 Proceedings to suspend operations of drainage district.
88.32 Report to the court. 88.815  Dissolution of suspended drainage districts.
88.33 Drainage project may be stopped prior to organization of district. 88.817 L?Ola drginage digtrict. L
88.34  Hearing by the court; organization of drainage district. 88.82  Dissolution of drainage districts.
88.35 Laying out drains, assessment of benefits and award of damages in newly ~ 88.83  Transfer of district to municipal jurisdiction.
organized district. SUBCHAPTER VIII
8836  Hearing on report. RIGHTS OF DRAINAGE; PRIVATE DRAINS; MISCELLANEOUS
SUBCHAPTER IV PROVISIONS
GENERAL RULES APPLICABLE TO ASSESSMENTS 88.87 Road grades not to obstruct natural drainage, landowners not to obstruct
88.40  Assessments for costs to be certified to register of deeds; assessments are highway drainage; remedies.
lien on lands. 88.88 Railroad to construct ditch or sluiceway across right—of-way.
88.405  Assessment for connection to district drain. 88.89 Roads not to obstruct natural watercourse.
88.41 Payment of assessments for costs. 88.90 Removal of obstructions from natural watercourses.
88.42 Unpaid drainage assessments to be collected as taxes. 88.91 Penalty for placing obstruction in ditches.
88.43 Collection of assessments as delinquent taxes. 88.92 Private drains not to be connected with district drains.
88.44 Contesting validity of assessments. 88.93 Right to take water from drainage ditch.
88.45 Procedure upon discovering omitted assessments. 88.94 Drains for individual landowners.
SUBCHAPTER 1 (3) “Clerk of court” means the clerk of circuit court.
(4) “Cost of construction” includes damages to lands both
GENERAL PROVISIONS within and outside the district, reasonable attorney fees for peti-
tioners and the board, and all other reasonable and necessary
88.01 Definitions. In this chapter, unless the context requires  expenses incurred in the organization of and in the construction
otherwise: and completion of the works of a drainage district.

(1) “Benefits” includes all pecuniary advantages accruing to
lands from the construction of the drain or proposed drain.

(2) “Board” or “drainage board” means the board created and
appointed under s. 88.16, 1991 stats., or under s. 88.17.

(2m) “Bond” means any bond, note or other obligation of a
drainage board issued under this chapter, including any refunding
bond.

(5) “County treasurer” means the treasurer of the county in
which the drainage board having jurisdiction of the drainage dis-
trict is located.

(6) “Court” means the circuit court of the county in which the
drainage district is located or the circuit court having jurisdiction
of the proceedings in any drainage district located in more than
one county.

2015-16 Wisconsin Statutes updated through 2017 Wis. Act 136 and all Supreme Court and Controlled Substances Board
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88.01 DRAINAGE OF LANDS

(7) “District” means any drainage district subject to this chap-
ter.

(8) “Drain” means any device for the drainage of water from
land or the protection of land from water, including open ditches,
tiles, pipelines, pumps and levees.

(8m) “Duck Creek Drainage District” has the meaning given
in s. 30.01 (Inm).

(9) “Interested person” includes the state or any agency or
subdivision thereof.

(10) “Judge” means the judge of the circuit court having juris-
diction of the proceedings of any drainage district, or the person
sitting for the judge.

(11) “Land” or “lands” means any real property or interest
therein, whether privately or publicly owned, including railroad
rights—of—way, public highways, streets and alleys.

(12) “Mortgagee” means every person holding a mortgage or
an assignment of a mortgage against lands within a drainage dis-
trict or proposed drainage district whose name and post—office
address is known to the board or whose mortgage or assignment
is legally recorded and contains the post—office address of such
mortgagee or assignee.

History: 1977 c. 449 ss. 193 to 195, 497; 1983 a. 189; 1989 a. 31; 1993 a. 456,
490; 1999 a. 9; 2005 a. 253.

88.02 Outstanding securities and contracts not
affected. Nothing in this chapter may render more difficult the
collection of outstanding bonds or notes of any drainage organiza-
tion or impair the obligation of any contract made by the organiza-
tion or defeat any vested property right of the organization. No
assessment of supplemental benefits nor any reassessment of ben-
efits may disturb any previous assessment for the cost of con-
struction while bonds or notes based on the construction are
unpaid. Assessments shall remain liens upon the same lands and
claims against the same corporations in the same amounts as when
first assessed and recorded, until the bonds and notes based on the
construction are paid or refunded.
History: 1993 a. 456.

88.03 Drainage proceedings equitable in nature. All
court proceedings under this chapter are equitable in nature. The
court may in any proceeding bring in new parties as if they were
original parties to the proceeding.

History: 1977 c. 449; 1993 a. 456.

88.032 Amendment of documents. (1) Any document or
paper filed or entered in a proceeding before the court may at any
time be amended, modified or corrected by the court as the facts
warrant and upon such notice as the court orders.

(2) Any document or paper filed or entered in a proceeding
before the drainage board may at any time be amended, modified
or corrected by the drainage board as the facts warrant and upon
such notice as the drainage board orders, except that no amend-
ment, modification or correction of any assessment may be made
after the issuance of money obligations based on the assessment
if the result of the amendment, modification or correction would
be to render the obligations more difficult to collect.

History: 1993 a. 456 ss. 10, 11.

88.04 General rules relating to signatures on peti-
tions. (1) Any person entitled to sign a petition to the court or
the drainage board under this chapter may sign through an agent.
The authority of the agent shall be in writing and shall be filed with
the drainage board but need not be acknowledged, sealed or wit-
nessed.

(2) If any minor or individual adjudicated incompetent owns
land in a drainage district or proposed drainage district or pro-
posed annex to a drainage district, the guardian or next of kin of
the minor or individual may sign petitions under this chapter for
and on behalf of the minor or incompetent.

History: 1991 a. 316; 1993 a. 456; 2005 a. 387.
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88.05 General rules applicable to notices of hearings.
If a hearing is required on a petition or report filed with the court
or a petition filed with the drainage board under this chapter, the
following rules apply unless some different procedure is expressly
provided under this chapter:

(1) In the case of a court hearing:

(a) The order fixing the time and place of the hearing shall be
made by the court.

(b) The notice of hearing is sufficient in form and substance
if it recites all of the following:

1. That a particular petition or report has been filed.

2. The place of filing.

3. That it is subject to the inspection of all interested persons.

4. If a petition, the request for relief, or the substance of the
request.

5. The time and place of the hearing.

6. That all objections to the jurisdiction of the court or to the
sufficiency or legality of any petition or report shall be filed with
the clerk of court in writing before the hearing and that the objec-
tions must be set forth clearly and in detail.

(2) In the case of a drainage board hearing:

(a) The order fixing the time and place of the hearing shall be
made by the drainage board.

(b) The notice of hearing is sufficient in form and substance
if it recites all of the following:

1. That a particular petition or report has been filed.

2. The place of filing.

3. That it is subject to the inspection of all interested persons.

4. If a petition, the request for relief, or the substance of the
request.

5. The time and place of the hearing.

6. That all objections to the jurisdiction of the drainage board
or to the sufficiency or legality of any petition, report or assess-
ment or to the equity of any assessment or award of damages shall
be filed with the drainage board in writing before the hearing and
that the objections shall be set forth clearly and in detail.

(3) Notice of hearing shall be given by both mailing and publi-
cation, as follows:

(a) The notice shall be mailed, at least 20 days before the date
set for hearing, to those persons designated by the applicable sec-
tion as entitled to receive notice. Ordinary mail may be used.

(b) The notice shall be published as a class 3 notice, under ch.
985, in the affected area. The last insertion shall be not more than
20 days before the hearing.

(4) For the purpose of convenience of cross reference, persons
commonly designated by specific sections of this chapter as enti-
tled to receive notice are grouped as follows:

(a) The chairperson of the county highway committee except
in a county with a highway commissioner appointed under s.
83.01 (1) (c), the highway commissioner; the chairperson of the
county land conservation committee in the county involved; the
secretary of natural resources; the state drainage engineer; and,
where a railroad company is involved, the person specified in sub.
(6).

(b) The persons enumerated in par. (a) and all owners of record
whose lands may be affected.

(c) The persons enumerated in par. (a) and all owners and mort-
gagees of lands affected whose names and post—office addresses
are known or can with reasonable diligence be ascertained.

(5) In the case of a court hearing, in lieu of the service by mail
specified in sub. (3), the notice of hearing may be served as pro-
vided in s. 801.11 for the service of a summons, at least 20 days
before the time fixed for hearing. The service is sufficient to give
the court complete jurisdiction over the parties and their lands
without any other service.

(6) Railroad companies shall file with the department of
financial institutions a document stating the name and post—office
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address of the person upon whom any notice required by this
chapter may be served.

(7) In the case of a court hearing, the board shall file with the
court proof of publication and service of the notice required by this
section. The certificate or affidavit of the person who made the
service, publication or mailing, or who knows the facts, is suffi-
cient proof of service, publication or mailing.

(8) Failure to give notice as provided by this section or to
announce any adjournment does not defeat the jurisdiction of
either the court or the drainage board. If a failure to give legal
notice to any person entitled to notice is discovered before an
order is entered, the court or drainage board shall adjourn the hear-
ing and direct the giving of proper notice. If a failure to give the
notice is discovered after the order is entered, the court or drainage
board may order the person not served with notice to show cause
why that person should not be bound by the order already entered.
In any case, notice may be waived by appearance or by a written
waiver filed with the court or drainage board.

History: Sup. Ct. Order, 67 Wis. 2d 585, 773 (1975); 1977 c. 449; 1981 c. 346 s.
38; 1985 a. 29; 1991 a. 316; 1993 a. 184, 456, 491; 1995 a. 27.

88.06 General procedure for obtaining consent or
approval of the court in drainage proceedings. Whenever
any action by the drainage board requires the consent or approval
of the court and no other procedure is expressly provided, the pro-
cedure in this section applies:

(1) The board shall file with the clerk of court a petition asking
the court’s consent to or approval of the particular action that the
board proposes to take.

(2) Upon receipt of the petition the court shall fix the time and
place of the hearing on the petition and shall order the board to
give notice of the hearing as provided in s. 88.05 (1) (b) to the per-
sons specified in s. 88.05 (4) (b).

(3) At the hearing any interested person may appear and tes-
tify either for or against the petition, subject to the requirements
of s. 88.07 (1). If the court is satisfied that the board’s proposed
action will be in the best interests of the districts involved, it shall
grant the petition and approve the report, subject to the changes
and conditions that it considers advisable. Otherwise, the court
shall dismiss the petition.

(4) If a petition, which is basically the same in substance as a
petition which has been decided or dismissed, is filed within 3
years after the dismissal, the court may refuse to order a hearing
on the petition or to take any other action with respect to it.

History: 1977 c. 135 5. 19; 1993 a. 456.

88.065 General procedure for drainage board hear-
ings. If this chapter requires the drainage board to conduct a
hearing before issuing an order and no other procedure is
expressly provided, the following procedure applies:

(1) Upon receipt of the petition, the drainage board shall fix a
time and place of hearing on the petition and shall give notice of
the hearing as provided in s. 88.05 (2) (b) to the persons specified
in s. 88.05 (4) (b).

(2) At the hearing, any interested person may appear and tes-
tify either for or against the petition or object to the report assess-
ing costs. If the drainage board is satisfied that the proposed action
will be in the best interests of the districts involved, the board shall
grant the petition and issue the order, subject to the changes and
conditions that the board considers advisable. Otherwise, the
drainage board shall dismiss the petition.

(3) If a petition, which is basically the same in substance as a
petition which has been decided or dismissed, is filed within 3
years after the dismissal, the drainage board may refuse to order
a hearing on the petition or to take any other action with respect
to the petition.

(4) Except as provided in sub. (5), all meetings of the drainage
board are subject to subch. V of ch. 19.

DRAINAGE OF LANDS 88.08

(5) (a) A gathering of drainage board members solely for one
or more of the following purposes is not a meeting, as defined in
s. 19.82 (2):

1. Observing, supervising or undertaking the construction,
maintenance or improvement of drains.

2. Observing, supervising or undertaking the construction or
maintenance of highways, railroads, bridges, utilities or other
similar structures that may affect drains in any drainage district.

3. Collecting information by observation, survey or measure-
ment or by discussions with an affected landowner at the site of
a drainage ditch or a proposed drainage ditch.

4. Responding to natural disasters affecting a drain.

(b) Any action taken by a drainage board under par. (a) shall
be reported by the board’s secretary at the next meeting of the
drainage board for inclusion in the board’s minutes.

(c) A drainage board may not take any action at a gathering
under par. (a) if the action will result in an increase in the assess-
ment against any property in the drainage district.

History: 1993 a. 456.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.07 General rules; drainage proceedings in court.
(1) All objections made to the jurisdiction of the court or to the
sufficiency or legality of any petition or report shall be in writing.
The objections shall be set forth clearly and in detail and shall be
filed with the clerk of court before the hearing.

(2) Several petitions may be filed in any proceeding. At any
time before the sufficiency of the signers of the petitions has been
adjudicated, additional signers may be added to the petitions with
like effect as if they had signed the original petition.

(3) At any time before but not after the hearing has begun on
any petition filed under this chapter, any petitioner may withdraw
his or her name from the petition upon filing in court an undertak-
ing with sufficient sureties to be approved by the court. The
undertaking shall be conditioned that if the withdrawal of names
reduces the number of signers below the number required by the
section under which the petition is filed and thereby deprives the
court of jurisdiction, the withdrawing petitioner will pay into court
the costs of the drainage proceeding incurred prior to and includ-
ing the making and entry of the order denying the relief requested
in the petition and will pay into court the expenses incurred on the
petition before his or her withdrawal.

(4) For satisfactory cause the court may adjourn any hearing
for a period of not more than one month at any one adjournment.
The adjournment of any meeting or hearing beyond the time, or
failure to act within the time, provided in this chapter does not
affect the jurisdiction of either the court or the drainage board, but
a subsequent hearing shall be had and notice of the time and place
thereof shall be given.

(5) Any hearing under this chapter may be adjourned by the
court or presiding judge or, in his or her absence, by the clerk of
court.

History: 1977 c. 135, 449; 1993 a. 456.

88.08 Costs in drainage proceedings. (1) In all proceed-
ings under this chapter involving a petition to the court, the court
shall by order tax the taxable costs of the proceeding. If costs are
taxed against the drainage board, they shall not go against the
board members personally but shall be paid out of the district
funds or from funds received from the petitioners unless the court
orders otherwise.

(2) If a petition for organization of a drainage district is dis-
missed before the appointment of a drainage board in the county,
the order taxing costs shall be entered against the petitioners and
in favor of any person who advanced moneys, rendered services
or incurred other liabilities in prosecuting or contesting such pro-
ceedings, for the amount of such moneys, services and incurred
liabilities.

2015-16 Wisconsin Statutes updated through 2017 Wis. Act 136 and all Supreme Court and Controlled Substances Board
Orders effective on or before February 3, 2018. Published and certified under s. 35.18. Changes effective after February 3, 2018

are designated by NOTES. (Published 2-3-18)


https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1981/346
https://docs.legis.wisconsin.gov/document/acts/1981/346,%20s.%2038
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/184
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/statutes/88.05(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/88.05(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/88.07(1)
https://docs.legis.wisconsin.gov/document/acts/1977/135
https://docs.legis.wisconsin.gov/document/acts/1977/135,%20s.%2019
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/statutes/88.05(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/88.05(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/88.065(5)
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%2019
https://docs.legis.wisconsin.gov/document/statutes/subch.%20V%20of%20ch.%2019
https://docs.legis.wisconsin.gov/document/statutes/19.82(2)
https://docs.legis.wisconsin.gov/document/statutes/88.065(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/88.065(5)(a)
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1977/135
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1993/456

Updated 2015-16 Wis. Stats. Published and certified under s. 35.18. February 3, 2018.

88.08 DRAINAGE OF LANDS

(3) If proceedings are dismissed in any case where a drainage
board has been appointed in the county, the order taxing costs shall
be entered against the petitioners and in favor of the board for all
costs, expenses and liabilities incurred by the board or by any
other person in prosecuting or contesting such proceedings and for
the benefit of those who have rendered services or advanced or
loaned money in prosecuting or contesting such proceedings.

(4) Before any order taxing costs is entered, a petitioner or the
board or a person contesting the proceedings shall file with the
clerk of the court a duly verified itemized statement of all costs,
attorney fees, and other liabilities incurred in prosecuting or con-
testing such proceedings, upon which an order shall be issued
requiring the petitioners to show cause why an order taxing costs
should not be entered against them for the amount of costs, attor-
neys’ fees and other liabilities. Notice of hearing of such order to
show cause shall be given to the petitioners as provided in s. 88.05
(3). Such order need not contain an itemized statement of such
account, but shall state where such account is filed.

(5) The petitioners shall, between themselves, contribute to
the payment of such costs in proportion to the number of acres of
land owned by them within the boundaries of the district or pro-
posed district at the time of filing the petition.

History: 1977 c. 449; 2005 a. 253.

88.09 Certiorari; drainage board decisions. Any person
subject to an order or rule of the drainage board may, within 30
days after publication of the order or rule, commence an action
seeking the remedy available by certiorari. The court may not stay
proceedings involving the order or rule when an action is com-
menced, but may, on application, on notice to the board and for
cause, grant a restraining order. The board is not required to return
the original papers acted upon by it, but may return certified or
sworn copies of the papers. If necessary for the proper disposition
of the matter, the court may take evidence, or appoint a referee to
take evidence and report findings of fact and conclusions of law
as the court directs, which shall constitute a part of the proceed-
ings upon which the determination of the court shall be made. The
court may reverse or affirm, wholly or partly, or may modify, the
order or rule brought up for review.
History: 1977 c. 187 s. 134; 1983 a. 219; 1993 a. 456.

88.10 Guardian ad litem; failure to appoint. Failure to
appoint a guardian ad litem in a proceeding under this chapter is
not jurisdictional, but when the failure is discovered a guardian ad
litem shall be appointed and an order served upon the guardian ad
litem to show cause why the minor or individual adjudicated
incompetent should not be bound by all prior proceedings pertain-
ing to the drainage district. On such a hearing the court shall enter
such order or judgment as the facts warrant.
History: 1991 a. 316; 1993 a. 456; 1999 a. 83; 2005 a. 387.

88.11 Assistance to drainage districts. (1) The depart-
ment of agriculture, trade and consumer protection shall employ
an engineer, who shall be the state drainage engineer, to improve
district operations. The department shall do all of the following:

(a) Perform inspections in drainage districts to determine com-
pliance with this section.

(b) Review and approve district maintenance plans including
ditch designs; installation and maintenance of structures; and
plans for drainage, drainage control, soil conservation and water
conservation, and require alteration of plans and existing struc-
tures in order to achieve and maintain compliance with perfor-
mance standards established under par. (i).

(c) Provide guidance to drainage boards and professional engi-
neers in developing district surveys and maintenance plans.

(d) Review and approve district designs for new ditches and
structures, assist districts in developing hydrologic and hydraulic
information about project effectiveness, and require alteration of
the designs in order to achieve and maintain compliance with per-
formance standards established under par. (i).
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(e) Coordinate district activities with the department of natural
resources.

(f) Assist districts in applying for permits under s. 88.31.

(g) Provide guidelines for compliance with federal and state
agricultural and conservation programs.

(h) Establish, by rule, procedures for assessments and reas-
sessments.

(i) Establish, by rule, performance standards for drainage dis-
trict structures, ditches, maintenance and operations, in order to
minimize adverse effects on water quality. The performance stan-
dards shall be consistent with any requirements imposed by the
department of natural resources under s. 88.31.

(j) Prepare reports for the purposes of sub. (3).

(k) Establish, by rule, a procedure for an investigation of
whether a drainage district complies with this section and any
requirements imposed by the department under this section.

(L) In cooperation with the state drainage engineer, produce
an educational pamphlet in 2009, and every 3 years thereafter, that
describes the function of drainage districts, costs that may be
assessed to persons whose property is located in a drainage dis-
trict, and contact information for the state drainage engineer. The
pamphlet shall be distributed, upon request, to drainage boards
and to any person who requests the pamphlet.

(1m) The department of agriculture, trade and consumer pro-
tection may perform any functions related to drainage districts
that the department considers appropriate.

(2) The state drainage engineer shall provide technical assist-
ance to improve district operations on the request of the depart-
ment of natural resources, drainage board, landowners in the dis-
trict or the judge.

(8) If the area proposed for drainage exceeds 200 acres in a
single project, the board or the petitioners, before the hearing on
the report under s. 88.34, 88.36 or 88.77, shall procure a report of
the department of agriculture, trade and consumer protection on
all of the following:

(a) The location, design, feasibility and cost of the proposed
outlet drains.

(b) A general description of the additional drainage necessary
to reclaim the land fully for general agricultural purposes, and its
probable cost.

(c) A general comparison of the benefits in the different parts
of the district on the basis of the location and design of the pro-
posed drains.

(d) The physical features of the land to be drained.

(4) The board or the petitioners, with the aid of an engineer
having the qualifications specified in s. 88.21 (5), shall make the
necessary survey and evaluation as directed by the department of
agriculture, trade and consumer protection for its report.

(6) A drainage district shall comply with the rules promul-
gated under this section and any requirements imposed by the
department of agriculture, trade and consumer protection under
this section.

(7) The department of agriculture, trade and consumer protec-
tion may issue a special order directing the immediate cessation
of work regulated under this section until the necessary plan
approval is obtained or until the project complies with this section.

(8) Any person who violates this section may be required to
forfeit not less than $25 nor more than $500 for each violation.

Each day of continued violation constitutes a separate offense.

History: 1989 a. 31 ss. 2200d, 2200k; 1991 a. 309; 1993 a. 456;2001 a. 103;2007
a. 121.
Cross—reference: See also ch. ATCP 48, Wis. adm. code.

88.12 Proceedings when drainage area is in more than
one county. (1) If a proposed drainage district lies in more than
one county, the petition for organization of the district shall be
filed in the court of the county containing the largest acreage pro-
posed for drainage by the petition, and the court of that county has
jurisdiction of the organization of the drainage district.
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(2) In cases affecting a multicounty drainage district, copies
of all court orders and judgments shall be filed in the court of each
of the other counties in which the drainage district is located.

(3) If a drainage district lies in more than one county, the
drainage board of the county containing the largest acreage that is
drained or proposed for drainage has jurisdiction of the operation
of the drainage district. The drainage board that initially has juris-
diction of the operation of a drainage district retains that jurisdic-
tion even if the drained acreage is subsequently changed, unless
the drainage board that initially has jurisdiction agrees with the
drainage board of any other county containing land of the drainage
district to transfer jurisdiction.

(4) All moneys collected on behalf of the drainage district in
the other counties shall be transmitted to the treasurer of the
county in which the drainage board has jurisdiction.

History: 1977 c. 449; 1993 a. 456.

88.13 Right to enter lands of drainage district. When-
ever necessary for any purpose connected with the organization
of a district or the construction, maintenance or repair of drains
and other works, members of the board, representatives of the
department of agriculture, trade and consumer protection, and
persons intending to bid on or to whom contracts have been let for
the construction of the works within a district or on former district
lands transferred under s. 88.83 and their respective agents and
employees may go upon any lands proposed for inclusion or
included within a district or on adjoining lands or on former dis-
trict lands transferred under s. 88.83, and are not guilty of trespass
therefor but are liable for unnecessary damage caused to crops or
structures.
History: 1989 a. 31; 2017 a. 115.

88.14 Controversies between districts. (1) If a contro-
versy arises out of the relationship of 2 or more drainage districts
that are subject to the jurisdiction of a single drainage board, the
board may hold hearings and take whatever other action it consid-
ers necessary toward settling the controversy, including the
issuance of orders.

(2) If a controversy arises out of the relationship of 2 or more
drainage districts that are subject to the jurisdiction of 2 or more
drainage boards, the boards shall attempt to settle the controversy
and may hold hearings and take whatever other action they con-
sider necessary to accomplish that objective. If the drainage
boards are unable to settle the controversy, the matter shall be sub-
mitted to arbitration under ch. 788.

History: 1977 c. 449; 1993 a. 456.

88.145 Limitation of damages and suits. In any action
against a drainage district, drainage board, drainage board mem-
ber, drainage board employee or an owner of land within the dis-
trict who undertakes work approved by the drainage board, s.
893.80 is applicable and the limit on the amount recoverable by
any person under s. 893.80 (3) applies to the drainage board, the
members and employees of the drainage board, the drainage dis-
trict and any owner of land within the district who undertakes
work approved by the drainage board. This section does not apply
to actions commenced under s. 19.37, 19.97 or 281.99.
History: 1993 a. 456; 1995 a. 158; 1997 a. 27.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.16 Notification requirements, engineering study.
(1) If a board takes any action which results in the hiring of an
engineer to conduct a study that is related to the operation of a
drain, or the district, the board shall send, as soon as possible, writ-
ten notice of the action to all of the following:

(a) The governing body of the city, village, or town that has
jurisdiction over the area which is subject to the engineering study.

(b) The governing body of the county that has jurisdiction over
the area which is subject to the engineering study.
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(c) The governing body of any city or village that has extrater-
ritorial jurisdiction over the area which is subject to the engineer-
ing study.

(2) As soon as possible after the engineering study is com-
pleted, the board shall send written notice to the governing bodies
which received notice under sub. (1) informing them of the study’s
completion and providing them information as to where the study
may be reviewed.

(3) A board’s failure to notify under sub. (1) does not invali-
date any decision made or action taken by the board.

History: 2007 a. 121.

88.161 Transition for certain drainage districts. A
drainage district operating under s. 88.16, 1989 stats., becomes a
drainage district under this chapter as a matter of law on June 1,
1993. The records, assessments, funds and indebtedness of such
a drainage district become the records, assessments, funds and
indebtedness of the drainage district that takes its place. Before
June 1, 1993, the circuit court of each county having a drainage
district that has elected to operate under s. 88.16, 1989 stats., shall
appoint a county drainage board under s. 88.17, if none exists, to
take the place of the board of drainage commissioners of a district
that elected to operate under s. 88.16, 1989 stats. The terms of
office of the members of the new board commence on June 1,
1993.
History: 1991 a. 309.

SUBCHAPTER 11

APPOINTMENT, POWERS AND DUTIES
OF DRAINAGE BOARD

88.17 Appointment and organization of drainage
board. (1) The court shall appoint a drainage board either upon
the filing of a petition for organization of a drainage district under
this chapter in a county that does not already have a drainage board
or upon the filing of a petition by a landowner in a drainage district
or the state drainage engineer for appointment of a drainage board
in a county that already has a drainage district. The board shall
consist of 3 persons. One member of the original board shall be
appointed for a term of one year, one for 2 years and one for 3
years. Upon the expiration of the term of office of a board mem-
ber, the court shall appoint a successor for a 3—year term in the
same manner as the original appointment was made.

(2) A drainage board may by rule, after the original board is
appointed, increase the number of members to 5. In the rule
increasing the number of members, the board shall provide for
staggered terms, with all members serving terms of 5 years. After
increasing the number of board members, the board may, by rule,
reduce the number of members to 3, but only if the size of the
board is reduced as vacancies occur on the board.

(2d) The board shall notify the court if any position on the
board becomes vacant and the court shall appoint a successor. The
board shall notify the court if the size of the board is increased
under sub. (2) and the court shall appoint the additional board
members. If a position on the board remains vacant for more than
6 months, either the state drainage engineer or any landowner in
a drainage district subject to the jurisdiction of the board may peti-
tion the court to appoint a successor.

(2h) The court shall appoint drainage board members from
among persons recommended by any of the following:

(a) The committee on agriculture and extension education cre-
ated under s. 59.56 (3) (b), which shall recommend at least 3 per-
sons for each position to be filled.

(b) At least 3 landowners owning property in a drainage dis-
trict that is subject to the jurisdiction of the drainage board.

(c) Local or statewide agriculture, engineering, local govern-
ment, or real estate organizations, including the Wisconsin Potato
and Vegetable Growers Association, the Wisconsin State Cran-
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berry Growers Association, the Wisconsin Farm Bureau Federa-
tion, the Wisconsin Farmers Union, the Dairy Business Associa-
tion, and the Wisconsin Dairy Products Association.

(d) The department of agriculture, trade and consumer protec-
tion, which may recommend persons who have engineering expe-
rience related to water resources and agriculture.

(2p) In appointing members, the court shall attempt to assure
that at least one of the members serving on the drainage board at
any time is an experienced farmer who is familiar with drainage
and that another of the members is familiar to some extent with
drainage engineering.

(2r) (a) If the board has jurisdiction of a drainage district that
is located entirely or partially within the corporate limits of a city
or village and a city or village the corporate limits of which con-
tains any portion of a drainage district that is under the jurisdiction
of the board notifies the court that the city or village will recom-
mend a drainage board member, all of the following apply:

1. Notwithstanding subs. (1) and (2), the board shall consist
of 5 persons. If the number of members of a board is increased
under this paragraph, the board shall provide by rule for staggered
terms, with all members serving terms of 5 years.

2. a. Notwithstanding subs. (1) and (2h), the court shall
appoint one drainage board member from the list of persons rec-
ommended under this subd. 2. a. by cities and villages the corpo-
rate limits of which contains any portion of a drainage district that
is under the jurisdiction of the board. Each city and village may
recommend a member and, if the city or village recommends a
member, shall recommend the chief executive of the city or village
or the designee of the chief executive. In appointing a member
under this subd. 2. a., the court shall attempt to assure that the
member has experience in farming, familiarity with drainage, or
familiarity with drainage engineering.

b. If drainage districts under the jurisdiction of the board are
located entirely or partially within the corporate limits of more
than one city or village, the appointment under subd. 2. a. shall
rotate among the cities and villages.

c. Notwithstanding subs. (7) and (8), a member appointed
under this paragraph may not be reimbursed for expenses incurred
in the performance of the member’s duties and may not receive a
per diem.

(b) If the position under par. (a) 2. becomes vacant and no city
or village the corporate limits of which contains any portion of a
drainage district that is under the jurisdiction of the board recom-
mends a drainage board member under par. (a) 2., the board may,
by rule, reduce the number of members to 3, but only if the size
of the board is reduced as vacancies occur on the board.

(2t) A drainage board member shall serve until a successor is
appointed and qualified.

(3) Each member of the board shall take and file the official
oath.

(4) Ownership of or interest in lands sought to be drained does
not disqualify a person from acting as a member of the drainage
board, but any board member may request the court to, and the
court may in its discretion, appoint a suitable person to act in a
member’s place when the board is considering matters pertaining
to the particular drainage district in which the member is inter-
ested.

(5) When all its members have been duly sworn and qualified,
the drainage board is a permanent body corporate and is subject
to all rules of law applicable to public corporations.

(6) The board shall organize by election one of its members
president and another of its members secretary. A majority of the
board constitutes a quorum to do business. In the absence of a
quorum, any member present may adjourn any meeting and make
announcement thereof.

(7) Each board member shall be reimbursed for actual and rea-
sonable expenses incurred in the performance of the member’s
duties and, in addition, shall receive as compensation for actual
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and necessary services a per diem in an amount determined by the
drainage board, not to exceed $40. In addition, the county board
may reimburse drainage board members for actual and reasonable
expenses incurred in performance of duties on behalf of the
county.

(8) Each board member shall keep an accurate record of ser-
vices rendered and expenses incurred by the member, together
with the date thereof and the district for which services were ren-
dered or in connection with which expenses were incurred. Board
members shall file their bills for compensation and expenses with
the county treasurer. Each bill shall indicate the district to which
specific items are to be charged or the proportion of the bill to be
paid by specified districts. The county treasurer, as treasurer of
drainage districts, shall pay the bill if funds are available for that
purpose and shall charge the accounts of the respective drainage
districts liable for the bill in accordance with the order allowing
the bill.

(9) The court may by order abolish the drainage board if there
no longer are any drainage districts in the county.

History: 1977 c. 449; 1991 a. 316; 1993 a. 456; 1995 a. 201; 2017 a. 115.

NOTE: 1993 Wis. Act 456, which substantially affected this section, contains
extensive explanatory notes.

88.172 Limited liability of drainage board members.
(1) Except as provided in subs. (2) and (3), a drainage board
member is not liable to any other person for damages, settlements,
fees, fines, penalties or other monetary liabilities arising from a
breach of, or failure to perform, any duty resulting solely from his
or her status as a drainage board member, unless the person assert-
ing liability proves that the breach or failure to perform constitutes
any of the following:

(a) A willful failure to deal fairly with any person in connection
with a matter in which the drainage board member has a material
conflict of interest.

(b) A violation of criminal law, unless the drainage board
member had reasonable cause to believe that his or her conduct
was lawful or no reasonable cause to believe that his or her con-
duct was unlawful.

(c) A transaction from which the drainage board member
derived an improper personal profit.

(d) Willful misconduct.

(2) Except as provided in sub. (3), this section does not apply
to any of the following:

(a) A civil or criminal proceeding brought by or on behalf of
any governmental unit, authority or agency.

(b) A proceeding brought by any person for a violation of state
or federal law if the proceeding is brought under an express private
right of action created by state or federal statute.

(3) Subsection (2) does not apply to a proceeding brought by
a governmental unit, authority or agency in its capacity as a pri-
vate party or contractor.
History: 1993 a. 456.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.18 County treasurer to serve as treasurer of drain-
age districts. (1) The county treasurer shall serve as treasurer
of all drainage districts under the jurisdiction of the drainage
board. All moneys collected for or payable to any such drainage
district shall be turned over to or paid to the county treasurer and
shall be paid out by the treasurer only upon proper warrants of the
drainage board. The county treasurer may retain for the benefit of
the county a portion of the interest received on drainage district
funds held by the county treasurer, not to exceed the cost to the
county treasurer of providing services to the drainage board under
this chapter, the cost to the zoning administrator of maintaining
drainage board records under s. 88.19 and the cost to the zoning
administrator of providing copies of drainage board records to the
drainage board.
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(2) The county treasurer shall keep a separate account for each
drainage district in which the treasurer shall charge such district
with all amounts paid out on its behalf pursuant to sub. (1) and
shall credit the district with:

(a) All sums received in payment of drainage assessments of
that district, including penalties and interest on the sums.

(e) All other sums received on account of the drainage district
other than interest received on drainage district funds held by the
county treasurer.

(3) The drainage board may appoint a treasurer who shall act
as the deputy of the county treasurer. The drainage board may
assign any part or all of the county treasurer’s duties under this
chapter to the drainage board treasurer. The drainage board trea-
surer shall be reimbursed for actual and reasonable expenses
incurred in the performance of the treasurer’s duties in the same
manner as provided for drainage board member expenses under
s. 88.17 (8). The drainage board shall require a bond from the
drainage board treasurer in an amount, set by the board, that is suf-
ficient to exceed the greatest amount of funds expected to be held
in his or her custody, and with the sureties that the drainage board
requires. The bond shall be conditioned in substantially the same
form as the ordinary bond required from the county treasurer, with
the necessary changes.

History: 1987 a. 378; 1991 a. 316; 1993 a. 456.

88.19 Board to keep records. (1) It is the duty of the secre-
tary of the board to keep records of all drainage proceedings. The
secretary shall also maintain a minute book in which the secretary
shall enter the minutes of the board meetings. The secretary shall
be compensated for such services under s. 88.17 (7) and (8).

(2) The secretary of the board shall keep a complete record of
the assessed lands in each district under the board’s jurisdiction.
Such records shall be so arranged that they will readily show, for
each parcel of land assessed, the latest confirmed assessment of
benefits and the total assessments for costs which have been made
against such lands, with adequate space provided for noting all
payments of assessments for costs or installments thereof. The
secretary of the board shall periodically check with the county
treasurer to determine what drainage assessments or installments
thereof have been paid and shall note such payments in the records
required to be kept pursuant to this subsection.

(3) The secretary of the board is legal custodian of all drainage
records and the secretary shall comply with subch. II of ch. 19.
Upon request for any of the drainage records by the county trea-
surer, the secretary of the board shall furnish the county treasurer
with a copy of the records specified in sub. (2).

(4) (a) Subject to pars. (b) and (d), and subject to criteria and
standards under rules that the department of agriculture, trade and
consumer protection shall promulgate, all of the following shall
occur:

1. The drainage board secretary shall distribute drainage
board records to the state drainage engineer and to the county zon-
ing administrator.

2. The drainage board and the county zoning administrator
shall retain certain records of the drainage board.

(b) The secretary of the drainage board and the county zoning
administrator shall maintain in perpetuity any records consisting
of an order creating or altering the boundaries of a district, maps
or descriptions of the boundaries of a district, profiles and cross
sections of any drains and an order levying original or supplemen-
tal assessments for costs.

(c) The drainage board and the county administrator may
destroy obsolete drainage board records.

(d) Before any records may be destroyed under this subsection,
the secretary of the drainage board and the county zoning adminis-
trator shall give at least 60 days’ prior written notice of the pro-
posed destruction to the state historical society, which may pre-
serve records that it determines to be of historical interest, and
shall give at least 60 days’ prior written notice to the state drainage
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engineer, who may preserve records determined to be of interest
to the department of agriculture, trade and consumer protection.

(5) The state drainage engineer shall examine the records in
the possession of all drainage board secretaries and drainage dis-
tricts and the records received from clerks of court under 1993
Wisconsin Act 456, section 118, and may examine any other
records held by any person relating to drainage in this state. The
state drainage engineer shall determine the records that are
required to be preserved under sub. (4) and make copies of the
records. The state drainage engineer shall retain a copy of the
records and deliver a copy to the county zoning administrator.

(6) The secretary of the drainage board, under sub. (4), shall
provide a copy of drainage board records created after May 13,
1994, to the state drainage engineer and the county zoning admin-
istrator.

(7) The county zoning administrator shall maintain the
records delivered under sub. (5) and any records provided under
sub. (6) as provided under sub. (4).

History: 1991 a. 316; 1993 a. 456.

NOTE: 1993 Wis. Act 456, which amended sub. (3) and created subs. (4) to
(7), contains extensive explanatory notes.

88.20 Conflict of interest prohibited. (1) No member of
a drainage board shall be interested directly or indirectly:

(a) In any contract with the drainage board; or

(b) In any contract for work or materials in or for a drainage
district; or

(c) In any contract for the sale of machinery or materials for
or to the drainage board; or

(d) In the wages or supplies of persons employed on work in
or for a drainage district.

(2) No board member shall deal in securities of a drainage dis-
trict.

88.21 General powers of the drainage board. In addition
to other powers expressly granted or necessarily implied, the
drainage board may:

(1) Adopt and use a corporate seal.

(2) Sue and be sued and compromise suits and controversies.

(3) Bring all necessary actions for the collection of moneys
and forfeitures belonging to a district under its jurisdiction and for
the protection and preservation of all works and property thereof.

(4) Obtain injunctions to prevent unlawful interference with
the performance of its duties or exercise of any of its powers.

(5) Employ legal counsel, engineers and other assistants. Any
engineer employed by the board shall be selected from a list of
professional engineers approved by the department of agriculture,
trade and consumer protection. The department of agriculture,
trade and consumer protection shall furnish each drainage board,
upon request, a list of professional engineers whom it considers
qualified by training and experience to give competent advice in
drainage matters.

(6) Purchase or condemn such lands, whether within or out-
side a district, as are necessary for the construction, cleaning out,
repair and maintenance of the drainage system and its works.
Condemnation shall be as provided by ch. 32.

(8) Level or permit the leveling of spoil banks and excavated
materials to allow cultivation or use for roadway or other lawful
purposes if such use will not interfere with the proper functioning
of the drains.

(9) Purchase or lease and maintain and operate the equipment
and machinery necessary to construct, maintain or repair the
drains within the districts under its jurisdiction, including the con-
trol of weeds or brush through use of herbicides.

(10) Purchase, construct, maintain and operate all levees,
bulkheads, reservoirs, silt basins, holding basins, floodways,
floodgates and pumping machinery necessary to the successful
drainage or protection of any district or of any considerable area
thereof, whether located within or outside the district.
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(11) Call district meetings to report on the affairs of the district
and to obtain the opinions and suggestions of landowners in the
district with regard to the affairs of the district.

(12) Adopt rules and issue orders, which shall be published as
a class 1 notice under ch. 985. In addition, any order that pertains
to a specific named person or property shall be served on the per-
son or owner of the property in the manner provided for service
of a summons under s. 801.11. The court has jurisdiction to
enforce an order of the drainage board by injunctive or other
appropriate relief.

(13) Authorize legal counsel for the board to represent an indi-
vidual owner of land with respect to any matter that arises under
this chapter.

History: 1989 a. 31; 1993 a. 456.

A drainage board is subject to shoreland zoning ordinances, as is any other person.
Although soil conservation districts and drainage districts are created for a different
purpose, some activities of both accomplish similar ends; therefore, each district

retains control over those activities which it undertakes for the purposes for which it
was created. 63 Atty. Gen. 355.

Chapter 30 applies to navigable ditches that were originally navigable streams. If
a navigable ditch was originally nonnavigable or had no previous stream history,
DNR’s jurisdiction depends upon the facts of each situation. 63 Atty. Gen. 493.

88.212 Required actions for the drainage board. In
addition to other powers expressly granted or necessarily implied,
the drainage board shall:

(1) Beginning in 2009, and every 3 years thereafter, provide
written notice to every person who owns land that is located within
the drainage district that such land is in the district. The notice
shall also include contact information for every member of the
drainage board.

(2) Annually, provide contact information for every member
of the drainage board to the state drainage engineer and to the clerk
of every city, village, town, and county in which the drainage dis-
trict is located.

(3) Not later than November 1 of each year, provide the clerk
of each taxation district in which the drainage district is located a
list of every assessment issued by the drainage board from
November 1 of the previous year to October 31 of the current year.
The information shall specify the assessment amount for every
parcel in the district.

(4) If any portion of a drainage district that is a subject matter
of a drainage board meeting is located in a city, village, or town,
notify the city, village, or town of the date, time, and subject matter
of the meeting. A notification under this subsection may be in an
electronic format.

History: 2007 a. 121; 2017 a. 115.

88.215 Landowner petitions. The owners of land in a dis-
trict may petition the drainage board to hold a district meeting.
The petition shall be signed by at least 10 percent of the owners
of land within the district or by the owners of at least 10 percent
of the lands within the district. The drainage board shall either
schedule a district meeting to be held within 60 days after receiv-
ing the petition or deny the petition, by issuing a published order,
within 60 days after receiving the petition. The drainage board
may deny the petition only on the grounds that it is unreasonable.
History: 1993 a. 456.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.22 Power of board to contract with the federal gov-
ernment and other agencies. The drainage board may:

(1) Enter into agreements with the U.S. government or an offi-
cer or agency thereof to permit the drainage of lands owned or
occupied by such government or agency, through the use of the
drains of which the board has charge. Such agreement may result
in adding lands to the drainage district, may provide for apportion-
ment of the assessments for costs of repairs, maintenance and
administration with respect to the draining of such lands, and may
authorize the U.S. government or its officer or agency to repair,
maintain, deepen, widen and change drains located upon lands
owned or occupied by such government or agency as long as such
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change does not impair the drainage rights of other owners
through such lands. No such agreement shall permit the draining
of raw sewerage in any such drains.

(2) Negotiate and obtain a loan from the federal government
or any officer or agency thereof, or from any other public or pri-
vate loan agency, for the purpose of paying or redeeming out-
standing bonds and other obligations of a district under its juris-
diction. Such loan may be negotiated upon such terms and
conditions as the board deems to be in the best interest of the dis-
trict, including without restriction by reason of enumeration pro-
visions for:

(a) Extending the time of payment of delinquent and unma-
tured installments of assessments for cost of construction, inclu-
sive of interest accrued thereon, for a period of not to exceed 40
years.

(b) Deferring payment of any portion of the principal of unpaid
and unmatured assessments of cost of construction, inclusive of
interest already accrued thereon, for a period of not to exceed 10
years and provide for the payment of such delinquent and unpaid
assessments of cost of construction in equal annual installments
over a period of years.

(c) Arrange with the holders of bonds and notes and other cred-
itors of the district for surrender of their claims against the district
and for accepting money or bonds in payment thereof.

(3) Enter into contracts with the U.S. government or an officer
or agency thereof to accept the benefits of any federal law pertain-
ing to flood prevention or the conservation, development, utiliza-
tion and disposal of water. Without restriction by reason of enu-
meration, the contracts may provide that the district on whose
behalf the contract is negotiated will:

(a) Provide without cost to the United States all lands neces-
sary for the construction of the project and for the subsequent
maintenance and operation of the project.

(b) Contribute such part of the first cost of construction of such
project as is agreed upon with the United States, either in cash or
in credits, for purchase of material or performance of work form-
ing part of the project.

(c) Hold and save the United States harmless from claims for
damages to any property resulting from construction of the works
of the project.

(d) Maintain and operate all the works after completion of the
project in accordance with regulations prescribed by the U.S. gov-
ernment or any officer or agency thereof.

History: 1971 c. 323's5.27; 1981 c. 346 5. 38; 1993 a. 456; 1995 a. 225.

88.23 Power of board to levy assessments for costs.
(1) In addition to the assessments for cost of construction autho-
rized by s. 88.35, the board may issue orders to levy assessments
for costs of maintenance and repair or for any other lawful expen-
ditures of a drainage district. All of the assessments shall be
apportioned on the confirmed benefits then in effect in the district
assessed.

(2r) The board may authorize one or more owners of land in
a drainage district to prepare a proposed assessment for cost of
construction or maintenance and repair.

(3) Assessments made under this section are subject to ss.
88.40 to 88.43. In no case may the total assessments against any
land exceed the benefits assessed against that land unless an inter-
ested person agrees to pay such excess and furnishes the drainage
board with sufficient security for the excess benefits or unless the
assessment is for the purpose of covering the cost of repair and
maintenance as defined in s. 88.63.

(4) The board may borrow money and issue notes or bonds
based upon any assessments levied under this section in the same
manner as for original assessments.

History: 1971 c. 67; 1993 a. 456.

88.24 Board to file annual report. On or before December
1 of each year the board shall file with the department of agricul-
ture, trade and consumer protection; the town board or town zon-
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ing committee; the city council, plan commission, or plan com-
mittee; and the county zoning administrator, in which district
territory is located, a separate report, for the preceding fiscal year,
on each drainage district under the board’s jurisdiction. Unless the
board selects a different fiscal year and notifies the department of
the selection, the board’s fiscal year begins on September 1 and
ends on the following August 31. All local units of government
that receive the report shall consider it before making any zoning
or planning decisions that may affect a drainage district that is
located within its boundaries. The reports shall constitute part of
the records of the districts reported on, shall be verified by the oath
of one or more of the board members, and shall contain:

(1) A financial statement.

(2) A statement of all bonds paid or issued during the preced-
ing year.

(3) A statement of all work done during the preceding year,
specifying where the same was done and the cost thereof.

(4) A statement of the district’s practices and policies.
History: 1993 a. 456; 2007 a. 121; 2017 a. 115.

SUBCHAPTER III
ORGANIZATION OF DRAINAGE DISTRICTS

88.27 Who may petition for organization of a drainage
district. (1) Except as provided in sub. (1m), any of the follow-
ing may petition for the organization of a drainage district under
this chapter:

(a) The owners of more than one—half in area of the lands,
excluding lands owned by this state, proposed to be included
within the drainage district.

(b) The majority of landowners within the proposed drainage
district, owning at least one—third in area of the lands, excluding
lands owned by this state, proposed to be included within such dis-
trict.

(1m) A state agency, as defined in s. 16.61 (2) (d), may not
petition for the organization of a drainage district.

(2) No petition having as many signers as are required by this
section shall be declared void, but the court may at any time permit
the petition to be amended in form and substance to conform to the
facts, if the facts justify the organization of a district. All petitions
for the organization of the same or substantially the same district
filed prior to the hearing under s. 88.34 shall be considered by the
court as one petition, and all signatures to such petitions shall be

counted in determining the jurisdiction of the court.
History: 1993 a. 456.

88.28 Contents of petition. (1) A petition for organization
of a drainage district shall be filed with the court and shall set
forth:

(a) A description of the lands proposed to be included in the
district and that they will be improved by drainage.

(b) That the public health or public welfare will be promoted
by the drainage.

(c) A map or sketch of the area sought to be drained, with the
proposed drains shown thereon.

(d) That the cost of construction will not exceed 75 percent of
the appraised benefits arising from such drainage.

(e) A proposed name or number for the district.

(f) The names and addresses of the owners and mortgagees of
all lands in the district, so far as known to the petitioners.

(g) A request for the organization of the drainage district.

(h) If the purpose of such petition is the enlargement, repair or
maintenance of a drain, heretofore constructed under any law of
this state, the petition shall give a general description of the drain
with such particulars as the petitioners deem important.

(i) The quality and character of soils and subsoils in the pro-
posed district.

DRAINAGE OF LANDS 88.31

() A soil map of the proposed district.
(k) The present agricultural value of the lands.

(L) The kind of crops which will be grown on the land after
drainage.

(2) In lieu of meeting with the requirements of sub. (1) (d), the
petitioners may file with the petition a written agreement that they
will pay such portion of the cost of construction as exceeds 75 per-
cent of the appraised benefits to all lands resulting from the con-
struction of the proposed drainage works.

(3) The petition need not be verified.

History: 1977 c. 449; 1993 a. 456; 2007 a. 121 s. 6.

88.29 Referral of petition to board; examination of
lands; hearing by board. (1) Upon receipt of a petition for
organization of a drainage district the court or judge by order shall
refer the petition to the drainage board and order the board to
report thereon.

(2) When a petition has been so referred to the board, the
board, with the aid of an engineer having the qualifications speci-
fied in s. 88.21 (5), shall examine the lands described in the peti-
tion and all other lands that the board believes will be benefited or
damaged by the proposed work and shall consider whether the
drains as proposed in the petition are satisfactory.

(3) The board also shall hold a hearing on the petition to ascer-
tain the sufficiency of the signers and to hear all interested persons
who desire to be heard for or against the petition.

(4) The board shall fix a time and place of the hearing on the
petition, on or conveniently near the lands described in the peti-
tion, and shall give notice of the hearing as provided in s. 88.05
(2) (b) to the persons specified in s. 88.05 (4) (c).

(5) The notice shall describe the lands involved and may be in
substantially the following form:

“Notice is hereby given that the drainage board of .... County
will meet on the .... day of ...., .... (year), at .... o’clock, .... M. at
the (here describe the place of meeting) to consider the petition
filed in the circuit court of .... County to drain lands among which
are the following: (here describe the lands described in the peti-
tion). All persons interested may appear and be heard on the peti-
tion.

Dated ....

Drainage Board”.

(6) The board may adjourn the hearing to a time and place that

it considers convenient or necessary. The board shall either make

a public announcement of the time and place of the adjournment

or give notice as provided in s. 88.05 (2) (b) to the persons speci-

fied in s. 88.05 (4) (a) and also by publication of the notice once

in the vicinity in a newspaper qualified under ch. 985, such publi-

cation to be not more than 20 days nor less than 10 days before the
date set for the adjourned hearing.

History: 1979 c. 175 5. 50; 1993 a. 456; 1997 a. 250.

88.31 Special procedure in cases affecting navigable
waters. (1) If it is necessary to enter upon any waters that may
be navigable, or to acquire and remove any dam or obstruction
from the waters, or to clean out, widen, deepen or straighten any
stream that may be navigable, the board shall file with the depart-
ment of natural resources an application for a permit to do the
work. The board shall file with the application any information
that the board or the department of natural resources considers
necessary. The department shall specify by rule the information
to be included in an application. The application shall state that the
public health or welfare will be promoted by the removal of the
dam or other obstruction or by the straightening, cleaning out,
deepening or widening of the waters and that other public rights
in and public uses of the waters will not be materially impaired.
The application shall be duly verified.
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(2) Upon receipt of the application the department of natural
resources shall fix a time and place for a hearing on the applica-
tion, not less than 3 nor more than 8 weeks from the date of filing,
at a place convenient to the interested parties. If the application
is for a permit to remove a dam, notice of the hearing shall be given
to all interested persons as provided by s. 31.06. In all other cases,
the department shall direct the applicant to give notice under s.
88.05 (2) (b) to the persons specified in s. 88.05 (4) (b).

(3) At the hearing on the application, all interested persons
may appear and be heard. The department also may make an inde-
pendent investigation of the situation.

(4) Upon the conclusion of the hearing and investigation, the
department of natural resources shall grant the permit if it finds:

(a) That the public health and welfare will be promoted by the
proposed removal of the dam or other obstructions or by the pro-
posed straightening, cleaning out, deepening or widening of such
waters; and

(b) That the proposed work is necessary to the proper operation
of the proposed drainage system; and

(c) That the proposed work will not materially impair the navi-
gability of any such waters and will not materially impair any
other public right in or public uses of such waters. The enjoyment
of natural scenic beauty is declared to be a public right to be con-
sidered along with other public rights.

(4m) The department of natural resources shall grant or deny
the permit within 6 weeks after the conclusion of the hearing on
the application.

(5) When granting a permit under this section the department
of natural resources also shall establish the minimum level at
which the affected waters may be maintained.

(6) The department of natural resources may require the appli-
cant for the permit to submit a plan for the work to be done in the
waters in question and may amend or modify such plan before
approving it. The department may at any time, on the application
of any interested person, further amend such plan when the same
can be done without materially impairing the navigability of any
such waters and without materially impairing any other public
right.

(7) Upon granting a permit under this section, the department
forthwith shall transmit to the secretary of the drainage board a
copy of the permit and the relevant findings, orders and approved
plans.

(7m) The Duck Creek Drainage District is exempt from the
permit requirements and procedures under subs. (1) to (7).

(7r) A drainage district that is exempt from the individual and
general permit requirements under s. 30.20 as specified under s.
30.20 (1g) (d) is exempt from the permit requirements and proce-
dures under subs. (1) to (7) with respect to that removal.

(8) Subject to other restrictions imposed by this chapter, a
drainage board which has obtained all of the permits as required
under this chapter and ch. 30 may:

(a) Do all acts necessary in and about the surveying, laying out,
constructing, repairing, altering the course of, enlarging, clearing,
deepening, widening, protecting and maintaining any drain in,
through, or upon such waters, both within and beyond the limits
of the drainage district; and

(b) Procure, purchase or condemn by proceedings had under
ch. 32, riparian rights, rights of flowage, dams and waterpowers
in such waters, both within and beyond the limits of the drainage
district.

(9) In all cases a drainage district is liable to the owner of ripar-
ian rights, rights of flowage, dams and waterpowers for all prop-
erty taken and for all damages which may be occasioned to such
property by reason of any work done on it. Such damages shall
be determined either by agreement, award of damages or condem-
nation proceedings and shall be paid by the drainage district
before the work is done in the same manner in which payments are
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made where lands are acquired by railroad companies under con-
demnation proceedings.
History: 1993 a. 456; 1999 a. 9; 2017 a. 115.

88.32 Report to the court. (1) Within 30 days after the final
adjournment of the hearing provided for in s. 88.29, the board
shall report in writing to the court:

(a) Whether the petition has the required number of signers;

(b) Whether the lands described in the petition will be
improved by drainage;

(c) Whether other lands in the vicinity, draining to, from, or
through the proposed drains, require drainage and if so a descrip-
tion of the same;

(d) Whether such drainage is feasible;

(e) Whether the public health or public welfare will be pro-
moted by the proposed work;

(f) Whether the drains proposed in the petition will best accom-
plish the drainage prayed for and the area that should be drained;

(g) Whether the benefits from such work will exceed the cost
of construction by the required amount;

(h) Such other facts as in the opinion of the board will aid the
court in its decision upon the report.

(2) The board may recommend to the court an increase or
decrease in the area proposed in the petition to be drained. If the
proposed drains are not satisfactory the board shall recommend
other drains.

(3) In determining whether public health and welfare will be
promoted, the board shall include in its consideration whether the
cumulative effect of such drainage over a period of time will affect
the temperature of the water of lakes or streams, or will lower the
water levels of lakes or streams or of the subterranean sources that
supply private and public water systems, and whether the general
need for the type of land that will be made available for cultivation
or other purposes by such drainage is sufficiently great to warrant
the possible harmful effects described above.

(3m) If the area of the proposed district exceeds 200 acres, the
report shall be submitted to the department of agriculture, trade
and consumer protection before it is filed with the court. Within
45 days after receipt of the report, the department shall return it
with a copy of the report prepared under s. 88.11 (3) with its rec-
ommendation for approval or disapproval for the creation of the
district.

(4) The board shall attach to its report proof of the service of
notice of hearing on the petition together with a copy of its minutes
of such hearing.

History: 1993 a. 246, 456; 2007 a. 121.

88.33 Drainage project may be stopped prior to orga-
nization of district. (1) At any time prior to the entry of the
order organizing a drainage district, the owners who represent a
majority of the lands described in the petition for drainage or who
represent a majority of the lands contained in the report of the
drainage board may file with the court a petition requesting that
no further proceeding be had and that no further expense charge-
able to the proposed drainage district be incurred.

(2) Upon receipt of the petition the court shall fix a time and
place of the hearing on the petition and shall cause notice of the
hearing to be given as provided in s. 88.05 (1) (b) to the persons
specified in s. 88.05 (4) (b). If on the hearing the court finds that
the petition is signed by the required number of owners, that notice
of the hearing was properly given, and that the conditions of sub.
(3) have been met, it shall enter an order directing that the proceed-
ings to organize the district cease.

(3) As a condition of issuing the order under sub. (2), the court
shall require those petitioners under this section who also were
petitioners under s. 88.27 to pay the expenses of the hearing under
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this section and all expenses incurred to date in connection with
the proceedings to organize the district.
History: 1993 a. 456.

88.34 Hearing by the court; organization of drainage
district. (1) When the board has filed its report with the court,
including any reports required by s. 88.11, the court shall fix a time
and place of hearing on the report and shall cause notice to be
given under s. 88.05 (1) (b) to the persons specified in s. 88.05 (4)
(c).

(2) The order fixing the hearing may be in substantially the
following form and a copy of the order may be served as notice of
the hearing:

“Circuit court for .... County,
In the matter of the .... drainage.

Whereas a report has been filed in this court by the county
drainage board recommending the drainage of the following
described lands: (here describe the lands reported for drainage).

It is ordered that the report be heard and examined before this
court on the .... day of ...., .... (year), at .... o’clock .... M. at the (here
state the place of hearing) at which time and place all interested
persons may appear and be heard. All objections must be in writ-
ing and comply with s. 88.07 (1).

Dated ....

Circuit Judge”

(3) The court shall make an order organizing the drainage dis-
trict and direct the board to proceed with all convenient speed if
on such hearing the court finds each of the following facts:

(a) That the petition or petitions have sufficient signers.

(b) That the lands described in the petitions together with any
additional lands recommended by the board for drainage will be
improved by the proposed work.

(c) That the public health or public welfare will be promoted
thereby.

(d) That the cost of construction will not exceed 75 percent of
the benefits to be derived from the proposed work.

(f) That the proposed work will not materially injure or impair
fish habitat or wildlife habitat or scenic beauty or the conservation
of natural resources or other public rights or interests.

(4) If the court finds the facts stated in sub. (3) (a), (b), (c) and
(f) but finds that the cost of construction will exceed 75 percent of
the benefits to be derived from the proposed work, the court never-
theless shall organize the drainage district if, within 10 days, peti-
tioners file with the court a bond with sufficient sureties to be
approved by the court and conditioned for the payment of the
excess or deposits and leaves with the court a sum of money that
the court determines will cover the excess.

(5) Unless the conditions specified in sub. (3) or (4) are met,
the court shall deny the petition and shall tax the taxable costs of
the proceedings as provided in s. 88.08.

(6) The court may include in a proposed drainage district any
lands requiring drainage and lying adjacent to the lands described
in the petition and shall not lose jurisdiction by reason of bringing
in lands not described in the petition.

(7) If there are petitions before the court to organize 2 or more
drainage districts and the court is of the opinion that the territory
in the proposed districts should be included in one district or in a
lesser number of districts than the petitions call for, the court may
by order organize such territory into such number of districts as
it deems will best conform to the purposes of this chapter, or the
court may annex any territory asking to be organized as a drainage
district to a district already organized.

(8) The territory in a district need not be all in one body if:

(a) Itis so situated that the public health or public welfare will
be promoted by drainage of each separate body thereof; and
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(b) The cost of construction in each separate body thereof will
not exceed 75 percent of the benefits to be derived from the pro-
posed work therein; and

(c) The court is satisfied that the proposed work can be more
cheaply done or maintained in a single district than otherwise.

(9) The order organizing a drainage district shall be recorded
with the register of deeds of each county in which lands of the dis-
trict are located.

History: 1977 c. 1355.19; 1977 c. 449; 1989 a. 31; 1993 a. 301, 456; 1997 a. 250.

88.35 Laying out drains, assessment of benefits and
award of damages in newly organized district. (1) Upon
the organization of a drainage district, the board shall with the aid
of an engineer having the qualifications specified in s. 88.21 (5):

(a) Lay out drains of sufficient depth to adequately drain the
lands proposed to be drained, including the preparation of profiles
showing the grades of all drains and a map showing the boundaries
of the drainage district and the proposed location of all drains;

(b) Assess the benefits that will accrue to each parcel of land
benefited;

(c) Award damages to such lands as will be damaged;

(d) Estimate the cost of construction;

(e) Assess the cost of construction against the benefited lands
in proportion to the benefits received by each;

(f) Estimate the annual cost of maintenance and operation of
the drainage district.

(2) In laying out the drains the board shall not be confined to
the points of commencement, routes or end points of the drains or
the number, extent or size of the drains, or the location, plan or
extent of any drain as proposed by the petition under s. 88.28, but
shall locate, design, lay out and plan the drains in the manner that
seems best to the board to promote the public health or welfare and
to drain or to protect the lands of the parties interested with the
least damage and greatest benefit to all of the affected lands. In
determining the sufficiency of the depth and capacity of the
drains, the board shall consider whether other lands lie above and
drain in the direction of, through and along the general course of
the proposed drains.

(3) If the board finds that the drainage district, as described in
the petition under s. 88.28, will not embrace all the lands that will
be benefited by the proposed work or that it will include lands that
will not be benefited or do not need to be included in the drainage
district for any purpose, it may extend or contract the boundaries
of the district so as to include or exclude all such lands using the
procedures in s. 88.78 or 88.80.

(4) In assessing benefits to farm lands, the board shall ascer-
tain and consider the depth, quality and character of the surface
and subsoils, the thoroughness of drainage, the difficulty of drain-
age, the uses to which the land when drained will be adapted, and
all other material elements entering into the increase in the value
of such land resulting from the proposed work.

(5) If the damages to any land exceeds the assessment for cost
of construction levied against such land the excess shall be paid
out of the assessment for cost of construction levied against all
lands.

(5m) If navigable waters are affected by the proposed drain-
age, the drainage board shall obtain a permit under s. 88.31. This
subsection does not apply to the Duck Creek Drainage District.

(6) Upon the completion of its duties under subs. (1) to (5m),
the board shall prepare a written report, including a copy of any
maps, plans or profiles that it has prepared. The assessment of
benefits and awards of damages shall be set forth in substantially
the following form: [See Figure 88.35 (6) below]

(7) If the area of the district exceeds 200 acres, the report shall
be submitted to the department of agriculture, trade and consumer
protection. Within 45 days after its receipt, the department shall
return it with a copy of the report prepared under s. 88.11 (3) and
the department’s approval or disapproval of the report prepared
under sub. (6).
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Figure 88.35 (6):
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Assessed Assessed for Net assessment
Description of land or name of corporation benefits construction Damages for construction
Section 6, Town — — — —
Range, SE 1/4 NE 1/4 $ 850.00 $ 425.00 $ 10.50 $414.50
Lot 1 400.00 200.00 — 200.00
Village of 2,500.00 1,250.00 666.00 584.00
B.G. & Q. Ry. Co. 1,000.00 500.00 600.00 —
Town of — — 150.00 —

History: 1979 c. 110; 1989 a. 31; 1993 a. 456; 1999 a. 9; 2007 a. 121.

88.36 Hearing on report. (1) Upon the completion of the
report provided for in s. 88.35, the drainage board shall fix the time
and place of the hearing on the report and shall cause notice of the
hearing to be given under s. 88.05 (2) (b) to the persons specified
in s. 88.05 (4) ().

(2) At the hearing on the report the drainage board shall hear
all objections to the report by any person who feels aggrieved.

(3) With regard to objections relating to assessment of bene-
fits against or award of damages to specified lands, any evidence
may be introduced which tends to establish what assessments or
awards would be equitable as compared with other lands in the
district.

(4) If the drainage board finds that the report requires modifi-
cation or amendment, it shall modify or amend the report as the
facts warrant.

(5) Upon a determination by the board that the report is final,
the board shall proceed with the work as provided in s. 88.62.

(6) The board may not proceed with the work unless it finds
that the cost of construction of the work necessary under the order
will not exceed 75 percent of the total assessment of benefits
against those lands whose assessments of benefits and awards of
damages are sought to be confirmed by the order.

History: 1977 c. 1355s. 19; 1993 a. 456; 1995 a. 225.

SUBCHAPTER 1V
GENERAL RULES APPLICABLE TO ASSESSMENTS

88.40 Assessments for costs to be certified to register
of deeds; assessments are lien on lands. (1) Immediately
after the issuance of a drainage board order levying any assess-
ments for costs, whether original or supplemental, the drainage
board shall record in the office of the register of deeds in each
county in which the assessed lands are situated a certified copy of
the order, including a true description of each parcel of land in that
county that was so assessed and the amount that it was assessed.

(2) From the time of recording the order confirming such
assessments for costs until they are paid, such assessments and the
interest thereon are a first lien upon the lands assessed and take
priority over all other liens or mortgages except liens for general
taxes and liens under ss. 292.31 (8) (i) and 292.81, regardless of
the priority in time of such other liens or mortgages.

(3) When any assessment which is a lien on land has been fully
paid, the board shall execute in writing a satisfaction of such lien.
Such satisfaction may be recorded in the office of the register of
deeds.

History: 1993 a. 453, 456; 1995 a. 227; 1997 a. 27.

88.405 Assessment for connection to district drain.
When any new drain is connected to an existing district drain,
whether or not the area drained by the new drain is within the
drainage district, the drainage board by order may assess against
the newly drained land a reasonable share of the cost of construct-
ing the existing district drain. If an assessment is made under this
section and the area drained by the new drain is not within the
drainage district, the drainage board shall proceed under s. 88.78
to annex the land to the drainage district.
History: 1993 a. 456.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.41 Payment of assessments for costs. (1) All
assessments for costs are due and payable 4 months after the date
on which the order making the assessments is issued unless the
drainage board by order directs that the assessments may be paid
in installments. Assessments shall be paid to the county treasurer
as treasurer of the drainage district.

(2) At the time of issuing an order making assessments for
costs, or at any time after issuance of the order but before the
issuance of bonds or notes which are a lien on the assessments, the
drainage board may order the assessments for costs to be payable
in annual installments. The drainage board shall order the install-
ments to be payable in such amounts and at such times as will be
convenient for the accomplishment of the proposed work or for
the payment of the principal and interest of the notes or bonds of
the drainage district, subject to the following limitations:

(a) The number of annual installments may not exceed 15 in
the case of assessments for cost of construction or 3 in the case of
assessments for cost of repairs.

(b) The first installment is due and payable on September 1 fol-
lowing the drainage board’s order directing payment in install-
ments and one installment, together with all accrued interest, is
due and payable on September 1 of each succeeding year, except
that the drainage board in its order may direct a delay in the com-
mencement of the payment of installments for the cost of con-
struction to September 1 of some year not more than 5 years after
September 1 of the year in which the first payment otherwise
would be due.

(3) Any owner of land assessed for costs may, at any time
before the board contracts to borrow money upon notes or bonds
based upon such assessment, pay to the county treasurer as trea-
surer of the drainage district the amount of the assessment against
the owner’s land or any tract thereof, together with any interest
due thereon.

(4) The following rules govern interest on assessments for
costs:

(a) All assessments for costs shall draw interest at the rate of
6 percent per year unless the drainage board orders a different rate.

(b) Interest shall run from the date of confirmation of the
assessment unless the drainage board orders the interest to com-
mence at a later date, but interest shall be waived if the assessment
is paid within 60 days after the date of confirmation.

(c) If installment payments have been authorized pursuant to
sub. (2), interest shall be computed as of September 1 and is pay-
able annually on that date.

(e) Interest shall be collected in the same manner as the princi-
pal of the assessment.

(f) If it becomes necessary to certify past due assessments to
the clerk of the town, village or city for collection, the provisions

of s. 88.42 relating to interest also are applicable.
History: 1979 c. 110 s. 60 (13); 1991 a. 316; 1993 a. 456; 1997 a. 27.

88.42 Unpaid drainage assessments to be collected as
taxes. (1) The secretary of the drainage board shall, in accord-
ance with s. 88.19, keep a separate record of all assessments in
each drainage district under the board’s jurisdiction. On or before
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December 1 of each year, the secretary shall certify all past due
assessments for costs, including past due installments, to the clerk
of the town, village or city in which the delinquent lands are
located or assessed, specifying the amount due from each tract,
parcel or easement. The amount certified shall include interest at
the rate of 6 percent per year computed through December 31 of
the current year.

(2) Each town, village and city clerk shall insert in the tax roll
for each year, but in a column separate from the general tax, the
amounts certified to that clerk by the secretary of the board under
sub. (1). Such assessments and interest shall be collected in the
same manner as general taxes, except that the personal property
of natural persons and private corporations, and all lands except
those against which assessments were made, are not liable to sei-
zure and sale therefor.

(3) In case of failure to certify or collect the unpaid assess-
ments in any one year or if mistakes are made in certifying or col-
lecting assessments, the same may be certified, corrected and col-
lected in any subsequent year.

(4) All drainage assessments collected by the city, village or
town treasurer shall be settled under s. 74.23, 74.25 or 74.30 with
the county treasurer of the county in which the drainage board
with jurisdiction of the district is located, and the city, village or
town treasurer shall obtain and file the proper receipt for the
assessments. The county treasurer shall promptly credit the
amounts received under this subsection to the drainage districts
entitled to the amounts.

2§Iistory: 1979 c. 110 s. 60 (13); 1987 a. 378; 1991 a. 316; 1993 a. 456; 1995 a.

88.43 Collection of assessments as delinquent taxes.
(1) If the amounts certified to the town, village or city clerk under
s. 88.42 are not collected by the town, village or city treasurer,
such treasurer shall return them to the county treasurer, in the same
manner and at the same time as delinquent taxes, but separately
therefrom. The county treasurer shall collect unpaid drainage
assessments under subch. VII of ch. 74.

(4) Unless in conflict with this chapter, the rules of law in chs.
74 and 75 which are applicable to the collection of general taxes
apply to the collection of delinquent drainage assessments.

History: 1987 a. 378; 1989 a. 56.

88.44 Contesting validity of assessments. (1) If an
interested person petitions the drainage board for review of the
validity of any order assessing benefits or costs, correcting omit-
ted assessments, reassessing benefits or apportioning benefits
upon division of a parcel, the drainage board shall fix a time and
place of hearing and require all interested persons to show cause
why the assessment should be modified. The order to show cause
shall be served as provided in s. 801.11 upon such persons as the
court directs.

(2) Any person objecting to the validation of the assessment
shall, on or before the day fixed for the hearing, file a written state-
ment of the person’s objections with the drainage board. The
drainage board shall hear the objections at the time fixed for the
hearing and shall enter an order directing all necessary amend-
ments and curing all defects in the former proceedings or shall ren-
der valid and binding the former order.

(3) No drainage assessment is void or voidable for irregularity
in the proceedings unless it is shown that the assessment is inequi-
table.

(4) An interested person shall submit a petition under sub. (1)
and obtain either the decision of the drainage board under this sec-
tion or a denial of the petition for a hearing before seeking judicial

review of the drainage board’s order levying an assessment.
History: 1991 a. 316; 1993 a. 456.

88.45 Procedure upon discovering omitted assess-
ments. (1) Upon learning of an omission to assess benefits or
to assess costs or to award damages to any lands in a district, the
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board shall issue an order making the assessments or awards that
the board considers just.

(2) No omission to assess benefits or to assess for costs or to
award damages to any lands in a district renders any assessment
in the district voidable.

(3) This section is retroactive.
History: 1993 a. 456.

88.46 Reassessment of benefits. (1) Atany time after the
expiration of 5 years from the order of the board assessing benefits
in a drainage district, owners of land in the district may petition
the drainage board for a reassessment of benefits on the ground
that the original assessment of benefits is inequitable and unjust.
The petition shall be signed by at least one—tenth of the owners of
land within the district or by the owners of at least one—tenth of the
lands within the district.

(2) Upon receipt of a petition meeting the requirements of sub.
(1), the board shall either schedule a hearing on the matter to be
held within 60 days after receiving the petition or issue an order
denying the petition within 60 days after receiving the petition.
If it appears to the board that the original assessment of benefits
throughout the drainage district was uniformly low or substan-
tially so, by reason of the application of a substandard evaluation
or other cause, the board shall issue an order adjusting all benefits
in the district so as to correct the inequities and injustices.

(4) A reassessment under this section supersedes all prior
assessments of benefits, subject in every case to s. 88.02.

History: 1979 c. 110s. 60 (11); 1993 a. 456.

88.47 Apportionment of assessments when assessed
parcel is divided. If any tract of land which has been assessed
benefits as a unit subsequently is divided into smaller parcels, the
board shall issue an order to apportion the assessment, and any
unpaid assessment for costs based thereon, among the several
divisions in a manner that is equitable.

History: 1977 c. 449; 1993 a. 456.

88.48 Assessment of county and municipal lands.
(1) Lands owned by a county, town, village or city may be
assessed benefits, awarded damages and assessed for costs the
same as other lands within the district. Notice of hearing on the
report assessing benefits against such lands shall be served on the
clerk of the county, town, village or city in the same manner as
upon resident landowners.

(2) As assessments for costs levied against any city, village, or
town become due, the board shall certify the assessments to the
clerk of the city, village, or town, and the clerk shall place them
upon the next tax roll. If the assessments exceed one—fourth of one
percent of the assessed value of the property in the city, village, or
town for the last previous assessed valuation, the assessments
shall be paid in installments of one—fourth of one percent of the
valuation for each year until paid unless the drainage board orders
them paid in smaller amounts.

History: 1993 a. 456; 2009 a. 177.

A town sanitary district is subject to assessment by a drainage board. State ex rel.
Town of Norway v. Racine County Drainage Board, 220 Wis. 2d 595, 583 N.W.2d
437 (Ct. App. 1998), 97-2861.

88.49 Assessment of one district by another; judg-
ment against district. If one district, by order of the drainage
board, has assessed another district for special benefits, or if a
money judgment has been rendered against any district, the board
shall assess upon the lands of the district that is liable a sum that
is sufficient to pay the assessment or judgment. The drainage
board may order that the assessment be payable in installments.
History: 1993 a. 456.

88.50 When state lands subject to assessment; right-
of-way across state lands. (1) Agricultural lands owned by
the state are subject to assessment in drainage proceedings. Other
lands owned by the state are not subject to such assessment.
Whenever the state acquires lands against which drainage assess-
ments have been made and which no longer will be subject to
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assessment, the state shall pay the district all unpaid assessments
against such lands, whether due or not. The secretary of the board
then shall remove the lands from the district’s assessment roll.
Acquisition of such lands by the state shall not be construed as
prohibiting maintenance of existing drains.

(2) No drain may be constructed on lands owned by the state
or on lands on which the state exercises management control by
easement, lease or otherwise, without the written permission of
the agency responsible for the lands. The agency shall grant such
permission upon application made to it, unless it finds after notice
and public hearing thereon that the proposed drain will be injuri-
ous to the use of the property for the purposes for which it was
acquired by the agency. Any administrative decision on the appli-
cation, or any findings or order of the agency after public hearing,
made hereunder shall be subject to review under ch. 227.

History: 1993 a. 490.

SUBCHAPTER V

BORROWING MONEY; REFINANCING;
COMPROMISE OF DEBTS

88.54 Borrowing money. (1) At any time after the filing of
a petition for organization of a drainage district but before the
court issues an order organizing the drainage district, the drainage
board may, with the consent of the court, borrow money in the
name of the proposed drainage district to defray the expenses of
organization.

(2) The board may borrow money in an amount not exceeding
the then unpaid assessments for costs, for the purpose of paying
any or all obligations of a drainage district or for refunding exist-
ing notes or bonds. The board may secure the indebtedness by
notes or bonds of the district, bearing interest at a rate approved
by the board and running not beyond one year after the due date
of the last installment of the assessments on account of which the
money was borrowed. The notes and bonds constitute a lien upon
all confirmed assessments for costs that are unpaid at the time the
notes are given or bonds issued. Board members are not person-
ally liable on the notes or bonds.

(3) If the board desires to borrow money upon the notes or
bonds of a drainage district to be paid during a series of years and
after the lapse of a period of not more than 3 years, the board shall
first publish a class 2 notice, under ch. 985, to invite proposals to
furnish the money desired at the most favorable rate of interest or,
if notes or bonds are issued at a specific rate of interest approved
by the board, proposals to purchase the notes or bonds at the best
premium. If the advertisement is made without success and if the
board is unable to sell the notes or bonds at par or above, the board
may sell the notes or bonds at private sale at the best price it can
obtain for them.

(4) If at any time the board finds that a district does not have
or will not have sufficient funds on hand to pay any lawful indebt-
edness of the district when the indebtedness becomes due, or if
any extraordinary emergency requires borrowing, the board may
borrow money to pay the indebtedness or meet the emergency. If
the amount to be borrowed does not exceed $8,000 and the loan
does not run beyond one year, the board may borrow the money
without holding a hearing. In other cases, s. 88.065 applies. When
necessary, additional assessments to pay the loans shall be made
under s. 88.23.

(6) Except in the case of refunding bonds, no evidence of
indebtedness of a district running for more than one year is valid
unless approved by the attorney general and unless it bears a state-
ment showing the approval.

(7) The board shall keep a record of all bonds and notes issued
on behalf of a district. Such record shall show with respect to each
bond and note the number, series, date, principal, rate of interest
and date of maturity thereof, the date when interest is due thereon
and any payments made. If a bond or note is refunded it shall be
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marked “Refunded by No. ....”. The board shall execute all bonds
or notes it offers to the public that mature after more than one year
as provided in s. 67.08 (1) and may register these bonds or notes
under s. 67.09.

History: 1983 a. 24; 1987 a. 275; 1991 a. 316; 1993 a. 456.

88.55 Refunding district obligations. (1) The drainage
board may refund bonds of the district and issue new bonds of the
district payable over a term determined by the board. The aggre-
gate principal amount of the new bonds shall not exceed the aggre-
gate principal amount of the refunded bonds and the unpaid
accrued interest on them. The new bonds shall bear interest at a
rate approved by the board.

(2) When bonds of the district have been refunded or are about
to be refunded under sub. (1), the board may, on petition of one or
more landowners or of the board, extend the time in which to pay
assessments for construction to September 1 next preceding the
due date of a like portion of the refunding bonds which are liens
thereon. In such event, the face of all unpaid past due assessments
so extended, together with all interest, penalties and charges, shall
be a lien on the lands against which the assessments were origi-
nally made. The board may make all orders and do all other things
necessary to carry into effect the extension of time.

History: 1993 a. 456.

88.56 Compromise and discharge of obligations.
(1) Whenever a drainage district is unable to pay its bonds and
notes in full, the board may enter into a written compromise agree-
ment with the owners of not less than 70 percent of its obligations.
When such agreement has been signed by members of the board
and the owners of 70 percent of such obligations, all creditors of
the district are subject to such agreement to the same extent as
those signing the agreement, and their claims shall be treated in all
respects as if they had executed such agreement.

(2) Whenever a drainage district is unable to pay its obliga-
tions in full, the board may file with the court a petition for an order
approving a settlement of claims and directing an equitable dis-
tribution of net assets among the creditors of the district. Such
petition shall list the available assets of the district, the obligations
of the district, the owners of such obligations and their names and
addresses or, if unknown, a statement of that fact, and shall state
whether a compromise agreement has been executed under sub.
(1). If such agreement has been executed, a copy thereof shall be
attached to the petition.

(3) Upon receiving a petition under sub. (2), the court shall
enter an order fixing a time not less than 4 months nor more than
6 months after receipt of the petition within which creditors shall
present their claims for examination and allowance. The order
shall also fix a time and place for hearing on claims and publica-
tion and notice shall be given under s. 88.05 (1) (b) to all creditors
of the district whose names and addresses are known.

(4) The court shall receive, examine and adjust all claims and
demands against the district. At the time set for hearing on claims,
any claim may be allowed which is accompanied by a statement
of account verified by affidavit and to which no objection is
received, except that no claim shall be allowed until the court is
satisfied that it is just.

(5) The court shall make a statement embracing a list of the
claims presented against the district and those presented as a set—
off. Such statement shall show how much was allowed and how
much disallowed in each case, together with the final balance,
whether in favor of the creditor or the district. Such statement
shall be filed by the judge and shall stand as the judgment of the
court. The court may make an order directing that the available
balance of the funds of the district, after costs are paid, be distrib-
uted among the district’s creditors as equity requires and discharg-
ing the district from further liability on its obligations.

(6) All claims against a district which are not filed within the

time limited by this section are barred.
History: 1993 a. 456.
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88.61 Laying out drains, assessment of benefits and
award of damages in existing drainage district. After the
organization of a drainage district and the construction of drains
under the procedures in ss. 88.35 and 88.36, if the drainage board
proposes to construct additional drains in the existing drainage
district, it shall prepare reports, assess benefits and damages, con-
duct a hearing and determine costs and benefits substantially as
provided under ss. 88.35 and 88.36.
History: 1993 a. 456.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

SUBCHAPTER VI

CONSTRUCTION, MAINTENANCE AND
IMPROVEMENT OF DRAINS

88.62 Conditions relative to doing of work. (1) The
drainage board may authorize the drainage district to do its own
work or the board may enter into contracts to have the work done.
The board may advertise for bids and shall do so in all cases where
the work to be done will cost in excess of $25,000. When the
board is required to advertise for bids, the board shall publish a
class 2 notice, under ch. 985, and other notices that the board con-
siders appropriate, and the work shall be let to the lowest responsi-
ble bidder unless in the board’s opinion the bid is unreasonably
high and a lower bid can be obtained. The board may continue the
letting of the work from time to time, and may reject any or all
bids.

(2) Before the board or its contractor may enter on lands for
the construction of any drain on the lands, any damages awarded
to the owners of the lands in excess of assessments against the
lands for the cost of construction must have been paid or tendered.
If the owner is unknown or the board for any other reason cannot
safely pay the owner, it may deposit the net damages in an escrow
account for the benefit of the owner or other party who is entitled
to the damages, to be paid or distributed when payment can be
made to the owner or other party or released after 5 years, which-
ever occurs first. Notwithstanding ch. 177, any funds not claimed
in 5 years may be retained by the drainage board for the benefit of
the drainage district for which the funds are held, after the board
publishes a class 2 notice under ch. 985 and mails notice to the
last—known address of each owner or other party regarding the
existence of the unclaimed funds. The payment has the same
effect as a tender to and acceptance of damages by the person enti-
tled to the damages.

(3) (a) Except for a removal of material that is exempt from
the individual and general permit requirements under s. 30.20 as
specified under s. 30.20 (1g) (d) and except as provided under par.
(b), if drainage work is undertaken in navigable waters, the
drainage board shall obtain a permit under s. 30.20 or 88.31 or ch.
31, as directed by the department of natural resources.

(b) If drainage work is undertaken in navigable waters located
in the Duck Creek Drainage District, the board for that district
shall obtain a permit under s. 30.20 or ch. 31, as directed by the
department of natural resources.

History: 1987 a. 275; 1991 a. 316; 1993 a. 456; 1999 a. 9; 2007 a. 122; 2017 a.
115.

88.63 Maintenance and repair of drains. (1g) In this sec-
tion “maintenance and repair” refers to the restoration of a drain
or any part thereof as nearly as practicable to the same condition
as when originally constructed or subsequently improved, includ-
ing resloping of open ditches and leveling of spoil banks or exca-
vated materials, and such routine operations as from time to time
may be required to remove obstructions and preserve the effi-
ciency of the drains. The terms do not include any substantial or
material alteration, enlargement or extension of the drainage sys-
tem of the district.

DRAINAGE OF LANDS 88.64

(1m) It is the duty of the drainage board to maintain in good
condition the drains in all districts under the board’s jurisdiction
and to repair such drains when necessary. The board shall have
all drains under its jurisdiction inspected annually to determine
the need for maintenance and repair work. The board shall appor-
tion the cost of such inspection to the various districts involved
and the cost shall be paid out of any funds of the district available
for maintenance and repair. The board may hire an inspector or
authorize one or more owners of land in the drainage district to
make the inspection or members of the board may themselves
make the inspection.

(2) The board may establish and maintain a fund for the pay-
ment of the costs of normal operations and maintenance and repair
and for emergency expenses. Moneys in a fund under this sub-
section may not exceed amounts reasonably necessary for the pur-
poses under this subsection.

(4) The drainage board may use the funds assessed for mainte-
nance and repair to pay for the costs of undertaking or defending
a lawsuit involving the board, a board member or a drainage dis-
trict or for representing an owner of land in a drainage district as
provided in s. 88.21 (13). The board shall allocate the costs to
individual drainage districts in an equitable manner.

History: 1993 a. 456; 2001 a. 103; 2017 a. 115.

Chapter 30 applies to navigable ditches that were originally navigable streams. If
a navigable ditch was originally nonnavigable or had no previous stream history, the
department’s jurisdiction depends upon the facts of each situation. Section 31.33
applies to nonnavigable artificial waterways insofar as is necessary to protect naviga-
ble waters and owners of flooded waters. 63 Atty. Gen. 493.

88.64 Assessment against municipalities for enlarge-
ment or maintenance of drains. (1) In this section:

(a) “Enlarge” means to increase the capacity of a drain to con-
vey water, including adding facilities such as pumps or lift sta-
tions, by performing any necessary construction.

(b) “Municipality” means a city, village or town.

(2) A drainage board may assess a municipality with territory
upstream from any drain for any costs of enlarging or maintaining
the drain that are attributable to increased water flow from land
within the municipality. If the drainage board assesses a portion
of the costs of enlarging or maintaining a drain against a munici-
pality, the drainage board shall use the procedure under this sec-
tion.

(3) The drainage board shall obtain a report prepared by a pro-
fessional engineer who is selected from the list specified in s.
88.21 (5). The report shall include all of the following:

(a) The construction and costs that are necessary to restore the
drain so that it conveys the same amount of water as when most
recently constructed or enlarged.

(b) The construction and costs that are necessary to enlarge the
drain to convey the flow of water from any land in the drainage
district or upstream from the drainage district that has been newly
drained since the drain was most recently constructed or enlarged.

(c) The construction and costs that are necessary to enlarge the
drain to convey the flow of surface water from upstream sources
that represents an increase in flow since the drain was most
recently constructed or enlarged.

(d) Of the increased flow identified in par. (c), the amount of
that flow that is attributable to each municipality with territory in
the watershed above the drain, based proportionally on all of the
following:

1. The increased flow into the drain from impermeable sur-
faces such as roads, parking lots or roofs since the drain was most
recently constructed or enlarged, whether or not the impermeable
surfaces are within the watershed.

2. The increased flow into the drain from the discharge of
wastewater from a sewage treatment plant since the drain was
most recently constructed or enlarged, whether or not the source
of the wastewater is within the watershed.
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(e) The maintenance costs that are attributable to the flow of
surface water from upstream sources that represents an increase
in flow since the drain was most recently constructed or enlarged.

(4) Upon completion of the report under sub. (3), the drainage
board shall set a time and place for a hearing on the report and shall
give the notice under s. 88.05 (2) (b) to the persons specified in s.
88.05 (4) (c) and to the clerk of each municipality identified in the
report as responsible for a portion of the costs of enlarging or
maintaining the drain. At the hearing on the report, the drainage
board shall hear all objections to the report by any aggrieved per-
son. Representatives of a municipality may introduce evidence
that tends to establish a different allocation of costs. If the drain-
age board finds that the report requires modification or amend-
ment, it shall modify or amend the report as the facts warrant.

(5) At the conclusion of the hearing and after completion of
the final report, the drainage board shall issue an order directing
each municipality to pay the portion of the cost of enlarging or
maintaining the drain as determined in the report. If the drainage
board orders or allows landowners in the drainage district to pay
for the costs of enlarging or maintaining the drain in installments,
the drainage board shall permit a municipality to pay the assess-
ment in installments. The drainage board shall mail the order to
the clerk of each municipality by certified mail.

(6) Any municipality affected by the order may, within 120
days after receipt of the order under sub. (5), request the state
drainage engineer to review the final report and order of the drain-
age board. The state drainage engineer shall complete the review
of the final report and order within 120 days after receiving the
request from the municipality. The state drainage engineer shall
issue a report on whether the drainage board order complies with
the report prepared under sub. (3), including a recommendation
that the drainage board affirm, modify and affirm or reverse the
order. The state drainage engineer shall mail a copy of the report
and recommendation to the drainage board and to each municipal-
ity that is subject to an order under sub. (5). Upon receiving the
state drainage engineer’s report and recommendation, the drain-
age board shall promptly issue an order to affirm, modify and
affirm or reverse its previous order and mail the order by certified
mail to the clerk of each municipality affected by the order and the
state drainage engineer. The municipalities that request the state
drainage engineer to review the report and order shall jointly pay
the actual and necessary costs of the review and the payment shall
be credited to the appropriation under s. 20.115 (7) (ga).

(7) A municipality affected by a drainage board order issued
under sub. (5) or (6) may seek review of the order under s. 88.09,
except that a municipality may commence the action within 120
days after receiving the order.

(8) If a municipality pays the costs assessed by an order issued
under sub. (5) or (6), it shall pay the costs or make the first pay-
ment of the costs on the February 15 following adoption by the
municipality of its next annual budget after the order is issued.

History: 1993 a. 456.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.66 Construction and repair of drains crossing rail-
road right-of-way. (1) If necessary for proper drainage, the
board may lay out and construct drains across any railway right—
of—way within a district. As soon as the drain has been constructed
up to such right—of-way, the railway company shall open its right—
of—-way and permit such drain to cross the same.

(2) Every district whose drains cross the right-of-way of a
railway company is liable to such company for the reasonable cost
of opening its right—of—way and also for the cost of the culverts
and bridges made necessary by such drain. The drainage board
shall include such costs in its cost of construction, as set forth in
its report of benefits and damages, and shall award them as dam-
ages to the railway company. The bridge or culvert shall be
designed by the district’s engineer and the design submitted to the
railway company for approval. If a dispute arises as to the ade-
quacy of the design, either party may submit the dispute to the
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office of the commissioner of railroads by filing with the office a
statement as to the facts involved and the nature of the dispute.
The office shall investigate and determine the matter in contro-
versy in accordance with ch. 195, and any order it makes in such
proceeding has the same effect as an order in any other proceeding
properly brought under ch. 195.

(3) (a) Whenever the cleaning out, deepening or reconstruc-
tion of a drain crossing a railway right—of-way requires the lower-
ing of a culvert through such right-of-way in order to provide
effective drainage, the drainage board shall proceed as provided
in subs. (4) to (7). Except as provided in par. (b), the expenses
involved in such lowering shall be borne by the drainage district
or as provided by mutual agreement between the railway company
and the drainage board.

(b) Whenever a railroad is being constructed or reconstructed
across a drainage district’s drain, or a culvert in such drain is being
replaced, the railway company shall consult with the drainage
board having jurisdiction of such district for the purpose of deter-
mining the depth at which such drain was laid out. If any culvert
or similar opening in a railway right—of—way is installed at a grade
higher than the depth at which such drain was laid out, the expen-
ses involved in any future lowering of the culvert pursuant to par.
(a) shall be borne by the railway company unless the company was
misled by the drainage board as to the proper grade at which to
install the culvert. This paragraph applies only to work done after
June 13, 1964.

(4) Whenever it becomes necessary to open a railway right—
of-way in order to permit cleaning out or repairing any district
drain, the board shall ascertain the reasonable cost thereof and,
except as otherwise provided in sub. (3), shall award such cost as
damages to the railway company in the board’s report when
assessing the cost of repairs.

(5) Upon receiving 30 days’ notice in writing, any railway
company across whose right—of—way any drainage district drain
is laid out shall open its right—of—way to permit the board and its
contractors, agents or employees to construct, clean out or repair
such drain.

(6) If the railway company fails to open its right-of-way as
required by this section, the board may at any time after the expira-
tion of 30 days from the giving of the notice specified in sub. (5)
open such right—of—way along the lines of such drains and con-
struct, clean out or repair the same and may recover from the rail-
way company the reasonable expense of opening the right—of—
way.

(7) The district constructing, cleaning out or repairing a drain
across the right—of—way of a railway company shall so prosecute
the work as not to delay traffic upon such railway for longer than
is absolutely necessary.

History: 1977 c. 29 5. 1654 (9) (f); 1981 c. 347; 1993 a. 16, 123, 490.

88.67 Construction and repair of drains crossing util-
ity installations; laying utility installations across
drains. (1) Whenever the construction, reconstruction, clean
out or repair of a drain makes necessary the removal or raising of
a utility installation in order to permit the passage of a dredge or
other machinery or whenever the lowering of an underground util-
ity installation is necessary in order to provide effective drainage,
the owner of the utility installation, upon being given 30 days’
written notice stating the place where such dredge or machinery
will pass or that lowering is necessary to provide effective drain-
age, shall remove, raise or lower the utility installation as
requested by the board. Except as provided in sub. (3), the expen-
ses involved in such removal, raising or lowering shall be borne
by the drainage district or as provided by mutual agreement
between the drainage board and the owner of the utility installa-
tion.

(2) If after the 30 days’ notice specified in sub. (1) the owner
of the utility installation fails to remove, raise or lower the same,
the board may do so and may recover from the owner of the instal-
lation the cost of the removal, raising or lowering.
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(3) Whenever an underground utility installation is being laid
or relaid across a drainage district’s drain, the owner of the utility
installation shall consult with the drainage board having jurisdic-
tion of such district for the purpose of determining the grade at
which such drain was laid out. If an underground utility installa-
tion is laid at a grade higher than the grade at which the drain was
laid out, the expenses involved in any future lowering of the utility
installation shall be borne by the owner of the utility installation
unless the owner was misled by the drainage board as to the proper
grade at which to lay the utility installation. This subsection
applies only to work done after June 13, 1964.

(4) In this section “utility installation” includes any sluice or
pipe carrying any gas or liquid, or any wire, conduit or cable used
for conducting electricity or for any other purpose, whether or not
such installation is owned by a public utility.

88.68 Construction of drain across public highway;
construction of bridges across drains. (1) Any drain
across a public highway shall be constructed according to like
specifications and at the same time as the drain above such high-
way is constructed.

(2) If the construction of a drain across a public highway
makes necessary the construction or reconstruction of a bridge,
the drainage board and the officers in charge of maintenance of the
highway shall try to agree on the best method of constructing or
reconstructing the bridge. If they are unable to agree, the matter
shall be submitted to arbitration under ch. 788. If it is determined
to reconstruct or add to the bridge, the district shall pay the costs
incident to the reconstruction or addition. If it is determined to
construct a new bridge, the drainage district shall pay to the unit
of government responsible for the maintenance of the highway a
sum that is considered equivalent to the value of the bridge in
place at the time of the construction of the drain.

(3) If the unit of government in charge of maintenance of a
highway decides to construct a new bridge across a drain, the offi-
cers in charge of such construction shall notify the drainage board
thereof by registered mail addressed to the secretary of the board.
If the board within 10 days after receiving such notice notifies the
officers in charge of construction of the bridge that it desires such
bridge to be constructed with a certain clear span, the bridge shall
be constructed in accordance with the board’s order. If the board’s
order requires the bridge to be built of greater span than is neces-
sary for proper drainage of flood waters, any excess cost resulting
from such order shall be paid by the drainage district.

(4) Whenever the cleaning out, deepening or reconstruction of
a drain crossing a public highway requires the lowering of a cul-
vert through such highway in order to provide effective drainage,
the drainage board may proceed to lower such culvert only after
obtaining a permit under s. 86.07 (2) (a). In lieu of issuing a per-
mit, the authority in charge of maintenance of the highway may
proceed to do the work itself. Except as provided in s. 86.075, the
expenses involved in such lowering shall be borne by the drainage
district, or as provided by mutual agreement between the highway
authority and the drainage board.

History: 1993 a. 456; 2015 a. 231.

88.69 District liable for damage to land outside its
boundaries. (1) A drainage district is liable for any damages
resulting to lands outside its boundaries because of work done
within its boundaries. In this subsection “damages” means only
such damages as could be recovered against a natural person for
like injury resulting from like work. No action shall be taken to
collect damages to outside lands until the damages actually have
resulted. In cases of construction of new drains, the state may pro-
ceed pursuant to ch. 813 to prevent damage or injury to lands
owned by the state.

(2) If through the construction of a drain by a higher district
a lower drainage district incurs extra expense in providing means
to carry off the waters or remove the sediment flowing from the
higher district, the higher district is liable for such increased cost.
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The amount of such increased cost may be agreed upon between
the districts or may be recovered in an action at law.
History: Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975).

88.70 Formation of subdistrict to obtain more thor-
ough drainage. (1) If the owners of land in a part of a drainage
district desire a more thorough or different drainage than the
drains of the district currently provide or than the planned recon-
struction will provide, a majority of the owners may petition the
board to have specified lands set aside as a subdistrict of the drain-
age district in order to permit a more thorough or different drain-
age.

(2) The board shall fix a time and place of a hearing on the
petition and shall cause notice to be given under s. 88.05 (2) (b)
to the persons specified in s. 88.05 (4) (b).

(3) If the drainage board is satisfied that the public health or
public welfare will be promoted by more thorough or different
drainage and that the benefits of the drainage will exceed the cost
of construction, the drainage board shall order that a subdistrict of
the drainage district be formed, give it a name or number and fix
its boundaries.

(4) After organizing the subdistrict, the board shall prepare a
plan and specifications for the more thorough or different drain-
age, estimate the cost of construction of the drainage, estimate the
cost of all additional bridges made necessary because of the drain-
age, and assess benefits against and award damages to all lands in
the subdistrict that are benefited or damaged by the more thorough
or different drainage. Assessments and awards shall be made sub-
stantially as provided in s. 88.35.

(5) Nothing in this section is intended to relieve owners of
lands in the subdistrict of the proportionate share of their obliga-
tions to the district in which the subdistrict was formed.

History: 1993 a. 456.

88.71 Enlarging or supplementing existing drains.
(1) Whenever the board is petitioned by the owners of one—tenth
of the lands in a district to enlarge existing drains or to lay out and
construct new drains in such district, or whenever the board is of
the opinion that the plan of drainage of the district is or will be
insufficient to effect a thorough drainage of such district or any
portion thereof, and that enlarged or supplemental drains are
required to effect such drainage, the board shall cause to be pre-
pared plans and specifications for the enlargement of existing
drains or for the construction of sufficient supplemental drains to
complete the drainage of such district.

(1m) If the drainage board is satisfied that the public health or
welfare will be promoted by the enlarged or supplemental drains
and that the benefits from the drains will exceed the cost of con-
struction, the drainage board shall order the construction of the
enlarged or supplemental drains.

(2) The board shall estimate the cost of construction of the
enlargements or supplemental drains together with the cost of all
additional bridges that the district must build and shall assess the
costs against the lands benefited, as provided in ss. 88.35 and
88.36 and in this subsection. The board shall award to each parcel
of land the damages caused to the land by the supplemental work
and shall assess benefits against the lands benefited by the supple-
mental work. The benefits shall be apportioned and assessed so
that all assessed lands are required to pay a sum total for the con-
struction of the total drainage proportionate to the actual benefits
received by the lands from the total drainage.

History: 1993 a. 456.

88.72 Removal of dams or other obstructions in drain-
age outlets. (1) The owners of more than one—tenth of the
lands within any district may file with the drainage board a peti-
tion setting forth:

(a) That the drains constructed within such district do not
afford an adequate outlet for drainage;

(b) That it is necessary in order to give an adequate outlet to
remove certain dams or other obstructions from waters or streams
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or to deepen, straighten or widen the same either within or beyond
the boundaries of such district; and

(c) That the public health and the public welfare will be pro-
moted by such work and that the navigability of such waters or
streams and other public rights therein will not be materially
impaired.

(2) Upon receiving a petition under sub. (1), the drainage
board shall fix a time and place of a hearing on the petition and
shall cause notice of the hearing to be given under s. 88.05 (2) (b)
to the persons specified in s. 88.05 (4) (a), to the owner of any dam
sought to be removed and to all riparian owners affected by the
removal.

(3) At the hearing on the petition, any interested person may
appear and contest its sufficiency and the necessity for the work.
If the drainage board finds that the petition has the proper number
of signers and that to afford an adequate outlet it is necessary to
remove dams or other obstructions from waters and streams which
may be navigable, or to straighten, clean out, deepen or widen any
waters or streams either within or beyond the limits of the district,
the board shall obtain any permit that is required under this chapter
or ch. 30 or 31.

(4) Within 30 days after the department of natural resources
has issued all of the permits as required under this chapter and chs.
30 and 31, the board shall proceed to estimate the cost of the work,
including the expenses of the proceeding together with the dam-
ages that will result from the work, and shall, within a reasonable
time, award damages to all lands damaged by the work and assess
the cost of the work against the lands in the district in proportion
to the assessment of benefits then in force.

(5) The drainage board may grant the petition and order the
additional work done only if the drainage board is satisfied that:

(a) The intended result can be effectively achieved by addi-
tional work at a reasonable cost;

(b) The public welfare will be promoted by such additional
work;

(c) The cost of such additional work, when added to all expen-
ses previously incurred by the district will not exceed the total
benefits theretofore assessed; and

(d) A petition, which is the same in substance or effect as the
current petition, has not previously been denied by the drainage
board.

History: 1973 c. 336; 1993 a. 456; 1999 a. 9.

88.73 Providing drainage for lands assessed but not
adequately drained. (1) Any person owning lands that have
been assessed for costs of construction but which are in need of
drainage because of being shut off from access to any district drain
or because the slope of the land is such that it is impractical to drain
the land into a district drain without crossing the lands of others
may file with the drainage board a verified petition stating such
facts, including a description of the lands sought to be drained and
asking that a drain be laid out from the petitioner’s lands to the dis-
trict drain.

(2) The petitioner and all persons whose lands will be directly
affected by the proposed drain may, in writing, waive any or all
notices of hearings and may consent to an immediate hearing on
the petition, upon which the drainage board may enter an order to
construct the drain. The board’s order shall include all of the pro-
visions of s. 88.35 (1). If no written waiver or consent is filed by
all persons immediately interested, the procedure on a petition
under this section shall be substantially as outlined in ss. 88.35 and
88.36.

History: 1991 a. 316; 1993 a. 456.

88.74 District corridors. (1) (a) Except as provided in par.
(b), the board shall establish all of the following as district corri-
dors:

1. A corridor which extends 20 feet from the top of the ditch
bank on each side of a district ditch.
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2. A corridor extending 20 feet from the centerline on each
side of any other district drain or facility.

(b) Upon notice to affected landowners, the board may estab-
lish and maintain a wider corridor if a wider corridor is necessary
to meet any of the purposes specified under sub. (3).

(2) The board shall provide notice of any corridor established
under sub. (1) to the county and the city, village, or town in which
the corridor is located.

(3) The board shall maintain a corridor established under sub.
(1) to accomplish all of the following purposes:

(a) To provide the board with effective access to the drain or
facility, including access for vehicles or equipment.

(b) To protect water quality in the drain or facility.

(c) To allow for the placement of dredge materials from main-
taining the drain or facility.

(4) (a) Except as provided in pars. (b) and (d), the board may,
without prior notice to the landowner, enter a corridor established
under sub. (1) to inspect, survey, maintain, repair, restore, or
improve a drain, facility, or corridor.

(b) Before doing any of the following in a corridor, the board
shall notify the landowner of the pending action:

1. Cutting a tree that is more than 6 inches in diameter mea-
sured at breast height.
2. Excavating or depositing materials in the corridor.

(c) Notice under par. (b) may be given at any time before per-
formance of the work and may be given in person, by telephone,
by mail, or, if the landowner is not available, by posting notice at
a conspicuous location at an entrance to the land.

(d) If a drainage board intends to perform general maintenance
work in a corridor during the year, the board shall provide notice
to the landowner not later than March 1. Notice under this para-
graph shall be given in person, by telephone, by mail, or by elec-
tronic means, or, if notice cannot be provided in one of these man-
ners, by posting notice at a conspicuous location at an entrance to
the land. This paragraph does not apply to emergency mainte-
nance work.

(5) (a) No person may do any of the following in a corridor
established under sub. (1) without written permission from the
board:

1. Engage in row cropping in the corridor.
2. Place any obstruction in the corridor that interferes with the
board’s ability to accomplish a purpose under sub. (3).

(b) A person who violates par. (a) may not recover damages
with regard to any damage to crops or obstructions caused by
actions taken by the board under sub. (3).

(c) Paragraph (a) does not require a landowner to remove any
building or fixture constructed or installed in a corridor prior to
September 1, 1999, or any structure that does not interfere with the
board’s maintenance of a drain and that was placed in the corridor
for the purpose of providing drainage.

(6) No city, village, town, or county may by ordinance, resolu-
tion, or any other means restrict, or impose other conditions
related to, the board’s maintenance of district corridors or ditches

unless specifically required by federal law.
History: 2017 a. 115.

SUBCHAPTER VII

ENLARGEMENT, CONSOLIDATION, DIVISION
AND DISSOLUTION OF DRAINAGE DISTRICT

88.77 Annexation of lands upon petition of owners.
(1) If owners of lands adjacent to any drainage district want the
lands to be annexed to the district, they may file with the drainage
board a petition for annexation. The petition must be signed either
by more than one—half of all of the owners of lands in the proposed
annex, who shall represent more than one—third of the lands in the
proposed annex, or by the owners of more than one—half of the
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lands in the proposed annex. The petition shall describe the lands
sought to be annexed and shall set forth the names of the owners
of all of those lands so far as the owners are known. The petition
shall be accompanied by a plat showing the original district and
the proposed annex.

(2) If the undrained portion of the area proposed to be annexed
to the district exceeds 200 acres, the drainage board shall request
the report described under s. 88.11 (3) from the department of
agriculture, trade and consumer protection on the annexation.
Within 60 days after the request, the department shall prepare and
return a copy of the report and its approval or disapproval, as pro-
vided under s. 88.35 (7).

(3) When the drainage board receives the reports required by
s. 88.11, the board shall fix a time and place of a hearing on the
petition under sub. (1) and shall cause notice of the hearing to be
given under s. 88.05 (2) (b) to the persons specified in s. 88.05 (4)
(c).

(4) The drainage board shall issue an order annexing the terri-
tory to the drainage district if at the hearing the board finds all of
the following facts:

(a) That the petition has sufficient signers.

(b) That the lands described in the petition, together with any
additional lands recommended by the board for drainage, will be
improved by the proposed annexation.

(c) That the public health or public welfare will be promoted
by the annexation.

(d) That the cost of construction will not exceed 75 percent of
the benefits to be derived from the proposed work.

(e) That the proposed work will not materially injure or impair
fish or wildlife habitat, scenic beauty, the conservation of natural
resources or other public rights or interests.

(5) If the board finds the facts stated in sub. (4) (a) to (c¢) and
(e) but finds that the cost of construction will exceed 75 percent
of the benefits to be derived from the proposed work, the board
nevertheless shall annex the territory to the drainage district if,
within 10 days of the order being issued under sub. (4), the peti-
tioners file with the board a bond with sufficient sureties to be
approved by the board and conditioned for the payment of the
excess or the petitioners deposit and leave with the board a sum
of money that the board determines will cover the excess.

(6) Upon issuance of the order annexing the territory to the
drainage district, the drainage board shall proceed as provided
under ss. 88.35 and 88.36.

History: 1993 a. 456; 2007 a. 121.

NOTE: 1993 Wis. Act 456, which substantially affected this section, contains
extensive explanatory notes.

88.78 Annexation of benefited lands. (1) Whenever any
lands outside a drainage district are in fact receiving the benefits
of any drain of such district but such fact was not evident or was
inadvertently overlooked at the time of organization of the district,
such benefited lands may be annexed under the procedure pre-
scribed in this section.

(2) Any owner of land within the district may file with the
board a petition to have the benefited lands annexed to the district
and assessed benefits and assessed for costs as other lands in the
district. The petition shall describe the benefited lands and how
they are benefited. Upon the filing of the petition, the drainage
district shall issue an order directing that the owners of the bene-
fited lands be notified of the filing and the contents of the petition
and requiring the owners to show cause at a fixed time and place,
not less than 20 days after the petition is filed, why their lands
should not be brought into the district and assessed.

(3) Any owner of lands sought to be annexed may object to the
petition at the hearing thereon. If the drainage board is satisfied
that any or all of the lands are receiving benefits from any district
drain, the drainage board shall so find in writing and shall issue an
order requiring that the benefited lands be made a part of the dis-
trict.
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(4) The board shall assess benefits and assess for costs and
award damages to each tract of the annexed lands.
History: 1993 a. 456.

88.785 Certain annexations prohibited. (1) Not-
withstanding ss. 88.34, 88.77, and 88.78, no lands that are within
the corporate limits of a city, a village, or, if the town has a permit
for storm water management under s. 283.33, a town may be
included in a newly organized drainage district or annexed to a
drainage district unless the governing body of the city, village, or
town adopts a resolution approving the inclusion or annexation.

(2) Notwithstanding ss. 88.77 and 88.78, no lands that are
located in a county in which no portion of the drainage district is
located may be annexed to a drainage district.

History: 2017 a. 115.

88.79 Consolidation of drainage districts in process of
organization. (1) Two or more drainage districts petitioned for
or in the process of organization may, upon order of the court, be
consolidated to form a single drainage district. The order of con-
solidation may be issued only after a public hearing as specified
in this section.

(2) The consolidation process may be initiated either by the
court on its own motion, by recommendation of the board made
to the court, or by petition signed by the owners of at least 10 per-
cent of the lands in each of the districts sought to be consolidated.
If such districts are under the jurisdiction of different courts, the
proceeding shall be conducted by the court having jurisdiction of
the larger area.

(3) The court shall fix a time and place of a hearing on the pro-
posed consolidation and shall cause notice of the hearing to be
given under s. 88.05 (1) (b) to the persons specified in s. 88.05 (4)
(b). If the court after the hearing is of the opinion that the drainage
districts would be benefited by the proposed consolidation, it shall
so order, giving a name to the consolidated district.

History: 1993 a. 456.

88.791 Consolidation of existing drainage districts.
(1) Two or more existing drainage districts may, upon an order
issued by the drainage board, be consolidated to form a single
drainage district. An order of consolidation may be issued only
after a public hearing as specified in this section.

(2) The consolidation process may be initiated by a petition
that is signed by the owners of at least 10 percent of the lands in
each of the districts sought to be consolidated.

(3) The drainage board shall fix a time and place of a hearing
on the proposed consolidation and shall cause notice of the hear-
ing to be given under s. 88.05 (2) (b) to the persons specified in
s. 88.05 (4) (b). If after the hearing the drainage board is of the
opinion that the drainage districts would be benefited by the pro-
posed consolidation, it shall so order, giving a name to the consoli-
dated district.

(4) Upon entry of the order of consolidation, the records of the
districts so consolidated shall be the records of the consolidated
district.

(5) Assessments made against lands in the several districts so
consolidated shall remain in full force and the lien thereof is not
affected by such consolidation.

(6) After such consolidation, the benefits of the consolidated
district may be reassessed to render them just and equitable as a
basis for future assessments for costs, subject to s. 88.02.

History: 1993 a. 456 ss. 100, 101.

NOTE: 1993 Wis. Act 456, which created this section, contains extensive
explanatory notes.

88.80 Withdrawal of lands from drainage district.
(1) Any person owning lands within a drainage district may,
under an order issued by the drainage board, withdraw the lands
from the district if:

(a) All benefits assessed against such lands have been paid;
and
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(b) The lands to be withdrawn will receive no benefit from the
drainage district; and

(c) The drainage district will not be materially injured by the
withdrawal of such lands.

(2) The petition for the withdrawal shall be filed with the
board. The board shall determine whether all benefits assessed
against the land have been paid.

(3) When the petition has been filed, the drainage board shall
fix the time and place of a hearing on the petition and shall cause
notice of the hearing to be given under s. 88.05 (2) (b) to the per-
sons specified in s. 88.05 (4) (b). If the drainage board finds that
the conditions of sub. (1) have been met, it shall issue an order
detaching the lands from the district. The drainage board may
require the petitioner to pay the expenses connected with the hear-

ing.
History: 1993 a. 456.
88.81 Proceedings to suspend operations of drainage

district. (1) (a) The owners of land representing 90 percent or
more of the confirmed benefits in a drainage district, excluding
benefits received by land owned by this state, may file with the
drainage board a petition requesting that the board conduct no fur-
ther proceedings and incur on behalf of the district no further
expense if the petition is filed within 2 years after the order orga-
nizing the district is issued under s. 88.34.

(b) The owners of land representing 67 percent or more of the
confirmed benefits in a drainage district, excluding benefits
received by land owned by this state, may file with the drainage
board a petition requesting that the board conduct no further pro-
ceedings and incur on behalf of the district no further expense if
the petition is filed at least 2 years after the order organizing the
district is issued under s. 88.34.

(bm) Except as provided in par. (bs), the owner of any land in
a drainage district may file with the drainage board a petition
requesting that the board conduct no further proceedings and incur
on behalf of the district no further expense if the petition is filed
at least 20 years after the latest assessment for costs against land
in the drainage district.

(bs) A state agency, as defined in s. 16.61 (2) (d), may not peti-
tion for the suspension of operations of a drainage district.

(c) Upon receipt of a petition, the drainage board shall fix a
time and place of a hearing on the petition and shall cause notice
of the hearing to be given under s. 88.05 (2) (b) to the persons spec-
ified in s. 88.05 (4) (b).

(2) If after the hearing the drainage board finds that the peti-
tion is signed by the required number of owners, that notice of the
hearing was properly given, and that the conditions of sub. (3)
have been met, it shall issue an order directing that no more work
be done in or expense incurred on behalf of the district. The order
does not dissolve the district or in any way affect existing con-
tracts. The district remains liable for all its debts existing at the
time of issuance of the drainage board order suspending opera-
tions, and the board shall continue to levy such additional assess-
ments for costs as are necessary to meet existing obligations.

(3) As a condition of issuing the order under sub. (2), the
drainage board shall require the petitioners under this section to
pay the expenses of the hearing under this section and all expen-
ses, if any, incurred in connection with specific current projects
whose completion would be affected by the drainage board order.

(4) An order suspending operations of a drainage district
remains in effect until a like application upon like notice request-
ing that work be continued is heard and determined in favor of
petitioners.

(5) Subsections (1) to (3) do not apply on or after July 14,

2015.
History: 1977 c. 449; 1983 a. 483; 1993 a. 456; 2015 a. 55.

88.815 Dissolution of suspended drainage districts.
(1) If the operations of a drainage district are suspended on July
14, 2015, the department of agriculture, trade and consumer pro-
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tection shall file a notice with the court having jurisdiction on the
matter that the district will be administratively dissolved 36
months after the filing of the notice.

(2) Upon the filing of a dissolution notice under sub. (1), the
court shall provide notice of the dissolution notice to the drainage
board. If, at the time of filing of a dissolution notice, any position
on the board is vacant, the court shall appoint a successor as pro-
vided in s. 88.17 before providing notice to the board.

(3) Upon receiving notice under sub. (2), the board shall pro-
vide notice of the dissolution notice under sub. (1) to the persons
specified under s. 88.05 (4) (c).

(4) Upon request by any owner of land in the district, the board
shall do all of the following:

(a) Fix atime and place of a hearing on the dissolution notice.

(b) Cause notice of the hearing to be given under s. 88.05 (1)
(b) to the persons specified under s. 88.05 (4) (c), the court having
jurisdiction on the matter, and the department of agriculture, trade
and consumer protection.

(5) Subject tos.88.82 (2) and after any hearing held under sub.
(4), if the board determines that the public welfare will not be pro-
moted by the reinstatement of district operations, the board shall
seek approval of dissolution of the district under s. 88.06. If dis-
solution is approved, the board shall provide notice of the dissolu-
tion to the court having jurisdiction on the matter, the department
of agriculture, trade and consumer protection, the zoning adminis-
trator of each city, village, town, or county in which the district is
located, the county clerk of the county in which the drainage board
having jurisdiction of the drainage district is located, and the
county treasurer.

(6) Ifs.88.82 (2) is not satisfied, court approval under s. 88.06
is not received, or the board determines that public welfare will be
promoted by the reinstatement of district operations, the board
shall order the district reinstated. If reinstatement is ordered, the
board shall provide notice of the order to the court having jurisdic-
tion on the matter, the department of agriculture, trade and con-
sumer protection, the zoning administrator of each city, village,
town, or county in which the district is located, and the county
clerk of the county in which the drainage board having jurisdiction
of the drainage district is located.

(7) If no hearing is scheduled under sub. (4), the district is dis-
solved 36 months after the filing of the notice under sub. (1). If
the department of agriculture, trade and consumer protection
receives a notice under sub. (4), but does not receive a notice of
reinstatement under sub. (5), the district is dissolved 48 months
after the filing of the notice under sub. (1).

History: 2015 a. 55.

88.817 Leola drainage district. (1) Notwithstanding s.
88.815, the Leola drainage district located in Adams, Portage, and
Waushara counties is reinstated.

(2) The drainage board with jurisdiction of the Leola drainage
district may not levy any assessment. This subsection does not
apply if the owners of land representing, as calculated on Decem-
ber 2, 2017, 67 percent or more of the confirmed benefits in the
district, excluding benefits received by land owned by this state,
file with the court having jurisdiction on the matter a petition for
the reinstatement of assessment authority of the district.

History: 2017 a. 115.

88.82 Dissolution of drainage districts. (1) (a) The
owners of land representing 90 percent or more of the confirmed
benefits in a drainage district, excluding benefits received by land
owned by this state, may file with a court having jurisdiction on
this matter a petition for the dissolution of the district if the petition
is signed by those owners and if the petition is filed within 2 years
after the order organizing the district is issued under s. 88.34.
(b) The owners of land representing 67 percent or more of the
confirmed benefits in a drainage district, excluding benefits
received by land owned by this state, may file with a court having
jurisdiction on this matter a petition for the dissolution of the dis-
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trict if the petition is signed by those owners and if the petition is
filed at least 2 years after the order organizing the district is issued
under s. 88.34.

(bm) Except as provided in par. (bs), the owner of any land in
a drainage district may file with the court a petition for the dissolu-
tion of the district if the petition is filed at least 20 years after the
latest assessment for costs against land in the drainage district.

(bs) A state agency, as defined in s. 16.61 (2) (d), may not peti-
tion for the dissolution of a drainage district.

(c) In any county in which all land has been incorporated in cit-
ies or villages, the county board of supervisors is authorized to file
the petition.

(d) Upon the filing of a petition for dissolution under this sec-
tion, the court shall fix the time and place of a hearing on the peti-
tion and shall cause notice of the hearing to be given under s. 88.05
(1) (b) to the persons specified under s. 88.05 (4) (b).

(2) No district shall be dissolved until all its debts have been
paid unless:

(a) Funds to pay such debts, including any interest thereon,
have been deposited with the county treasurer; or

(b) The lands of the district have been assessed to the full
amount of the confirmed assessed benefits and such assessments
either have been paid in full or tax certificates have been issued for
the lands under s. 74.57.

(3) If the court is satisfied upon the hearing that the conditions
stated in sub. (2) have been met, that the petition is signed by the
required number of owners, and that the public welfare will be
promoted by dissolution of the district, it shall enter an order dis-
solving the drainage district. If the court enters an order dissolv-
ing the drainage district, it shall order dissolution of the entire
drainage district and may not order dissolution of part of the dis-
trict.

(4) If the county treasurer has on hand any funds belonging to
such dissolved district, the treasurer shall forthwith make distribu-
tion thereof among the several landowners in the district in pro-
portion to the last confirmed assessment of benefits in the district.
If there is any doubt as to the ownership of such lands, the owners
claiming the right to participate in such funds shall make satisfac-
tory proof of ownership to the court.

(5) If the county treasurer has funds on hand belonging to a
drainage district which has been inactive for 6 or more years, he
or she shall publish in the county, as a class 3 notice, under ch. 985,
a notice of intent to file with the court having jurisdiction thereof
a petition for dissolution of the drainage district, except that such
notice is not required if funds on hand are less than $100. Ninety
days after the last publication provided for in this subsection, the
county treasurer shall file such petition together with objections,
if any, and if dissolution is ordered, such funds held by the county
treasurer shall revert and pass to the county for the benefit of the
county. If the funds on hand are less than $100, such funds shall
automatically revert and pass to the county general fund.

(6) Any drains which have been constructed by a drainage dis-
trict dissolved under this section or under prior law shall remain
common waterways for the use of all landowners in the dissolved
district. Any such landowner may make repairs thereto at the
landowner’s own expense. Any person who in any manner
obstructs or injures any such drain is liable for all damages caused
to any person thereby and in addition may be fined not more than
$100.

(7) In the alternative in any county in which all land has been
incorporated in cities or villages if a drainage board is abolished
or if a drainage district passes out of existence, any funds being
held by the county treasurer shall revert and pass to the county for
the benefit of the county.

History: 1975 c. 324,421; 1983 a. 483; 1987 a. 378; 1991 a. 32,316; 1993 a. 456.

Cross-reference: See also ch. NR 301, Wis. adm. code.

Although the “public welfare” concept escapes precise definition, and necessarily
involves consideration of numerous factors, it does not, in the context of ch. 88, per-
mit reference to any benefit imaginable. With no formal charge or authority, the
claimed willingness of other entities to assume drainage duties has little bearing on
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whether elimination of the district will promote the public welfare. A district’s popu-
larity is not an appropriate measure of whether dissolution promotes the public wel-
fare. A circuit court’s desire to end discord cannot supply the basis for its public wel-
fare finding. Town of Stiles v. Stiles/Lena Drainage District, 2010 WI App 87, 327
Wis. 2d 491, 787 N.W.2d 876, 09-0556.

88.83 Transfer of district to municipal jurisdiction.
(1c) In this section, “municipality” means a city, village, or town.

(1g) The owners of a majority of the land proposed to be trans-
ferred in a drainage district located entirely or partially within the
corporate limits of a municipality may petition the drainage board
having jurisdiction of the district to transfer jurisdiction of the part
of the district proposed to be transferred that is located within the
municipality to the municipality.

(2) Upon receiving a petition under this section the drainage
board shall fix the time and place of the hearing on the petition and
shall cause notice of the hearing to be given under s. 88.05 (2) (b)
to the persons specified in s. 88.05 (4) (b).

(2m) If the proposed transfer of jurisdiction is of less than the
entire district, jurisdiction of the part of the drainage district may
not be transferred to a municipality unless the municipality to
which jurisdiction will be transferred and the district have entered
into an agreement that includes all of the following:

(a) The municipality and district agree that the goal of the
agreement is to outline the duties and responsibilities of the
respective parties to maintain the drain system as provided in the
plans and specification for the drain system approved by the
department of agriculture, trade and consumer protection.

(b) The agreement specifies any monetary obligations of the
municipality or district under the agreement and the manner by
which any monetary obligation under the agreement will be calcu-
lated.

(c) The municipality agrees to ensure access to, and mainte-
nance of, any corridor established under s. 88.74 (1) that is located
on land transferred under this section consistent with the require-
ments of s. 88.74.

(d) The municipality agrees, upon order by the drainage dis-
trict from which jurisdiction was transferred, to maintain and
repair any part of a former district drain located in land transferred
under this section.

(e) That if the municipality fails to complete work ordered
under par. (d), the district may complete the work and assess costs
on the confirmed benefits to property located in the municipality,
as follows:

1. The district shall provide notice to the municipality that,
based upon an inspection by the board, maintenance of a drain on
land transferred under this section is necessary.

2. If the municipality does not within 30 days of receiving the
notice under subd. 1. enter into an agreement with the district to
perform the maintenance or does not perform the ordered mainte-
nance within 12 months of receiving the notice under subd. 1., the
district may file a declaratory judgment action in the court having
jurisdiction over the district. The only issues in an action under
this subdivision shall be compliance with this paragraph and
whether the lands proposed to be assessed are benefited by the
drain.

3. a. If the court determines that the district has complied with
this paragraph and that the lands proposed to be assessed are bene-
fited by the drain, the district may complete the work and assess
costs to the municipality.

b. If the court determines that the district has not complied
with this paragraph or that the lands proposed to be assessed are
not benefited by the work, the district may complete the work, but
may not assess costs to the municipality.

(3) If the drainage board finds upon the hearing that the peti-
tion is signed by the required number of owners and that the condi-
tions under sub. (2m) have been satisfied, it may issue an order
transferring jurisdiction of the district or part of the district to the
municipality. If the order transfers jurisdiction of the entire dis-
trict and the governing body of the municipality approves the
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transfer, the drainage district shall cease to exist as a district under
this chapter and shall automatically come under the jurisdiction of
the governing body of the municipality in which the district is
located. If the order transfers jurisdiction of only a part of the dis-
trict and the governing body of the municipality approves the
transfer, the section transferred shall automatically come under
the jurisdiction of the governing body of the municipality in which
the district is located.

(4) As an alternative, proceedings covered by this section may
be initiated by a resolution of the governing body of a municipal-
ity. The resolution shall state that the municipality is willing to
accept the drain or part of the drain, and that the public interest
requires that the municipality take over the operation of the drain
or part of the drain. The resolution shall be published as a class
1 notice under ch. 985. The municipality may petition the
drainage board having jurisdiction of the drain to issue an order
transferring jurisdiction of the district or part of the district to the
municipality. The drainage board may not hold a hearing on the
petition until 30 days after the date of publication of the notice.
A copy of the petition and resolution shall be served on the county
clerk of the county in which the drain is located and the board hav-
ing jurisdiction of the drain. If the drainage board finds upon the
hearing that the conditions under sub. (2m) have been met, the
drainage board may issue an order transferring jurisdiction of the
drain or part of the drain to the municipality. If the order transfers
jurisdiction of the entire district, the drainage district shall cease
to exist as a district under this chapter and shall automatically
come under the jurisdiction of the governing body of the munici-
pality in which the district is located. If the order transfers juris-
diction of only a part of the district, the section transferred shall
automatically come under the jurisdiction of the governing body
of the municipality in which the district is located.

(5) Upon entry of an order transferring jurisdiction of an entire
district to a municipality and approval of the transfer by the
municipality, the county treasurer and district shall pay to the trea-
surer of the municipality all moneys in the county treasurer’s or
district’s hands which belong to the drainage district. Upon entry
of an order transferring jurisdiction of a part of a district to a
municipality and approval of the transfer by the municipality, the
county treasurer and district shall pay to the treasurer of the
municipality a proportional share of the moneys in the county
treasurer’s or district’s hands which belong to the drainage district
based upon assessed benefits transferred less a proportional share
of outstanding indebtedness.

History: 1979 c. 110's. 60 (11); 1991 a. 316; 1993 a. 456; 2017 a. 115.

SUBCHAPTER VIII

RIGHTS OF DRAINAGE; PRIVATE DRAINS;
MISCELLANEOUS PROVISIONS

88.87 Road grades not to obstruct natural drainage,
landowners not to obstruct highway drainage; reme-
dies. (1) Itis recognized that the construction of highways and
railroad grades must inevitably result in some interruption of and
changes in the preexisting natural flow of surface waters and that
changes in the direction or volume of flow of surface waters are
frequently caused by the erection of buildings, dikes and other
facilities on privately owned lands adjacent to highways and rail-
road grades. The legislature finds that it is necessary to control
and regulate the construction and drainage of all highways and
railroad grades so as to protect property owners from damage to
lands caused by unreasonable diversion or retention of surface
waters due to a highway or railroad grade construction and to
impose correlative duties upon owners and users of land for the
purpose of protecting highways and railroad grades from flooding
or water damage.

(2) (a) Whenever any county, town, city, village, railroad
company or the department of transportation has heretofore con-
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structed and now maintains or hereafter constructs and maintains
any highway or railroad grade in or across any marsh, lowland,
natural depression, natural watercourse, natural or man—made
channel or drainage course, it shall not impede the general flow of
surface water or stream water in any unreasonable manner so as
to cause either an unnecessary accumulation of waters flooding or
water—soaking uplands or an unreasonable accumulation and dis-
charge of surface waters flooding or water—soaking lowlands. All
such highways and railroad grades shall be constructed with ade-
quate ditches, culverts, and other facilities as may be feasible, con-
sonant with sound engineering practices, to the end of maintaining
as far as practicable the original flow lines of drainage. This para-
graph does not apply to highways or railroad grades used to hold
and retain water for cranberry or conservation management pur-
poses.

(b) Drainage rights and easements may be purchased or con-
demned by the public authority or railroad company having con-
trol of the highway or railroad grade to aid in the prevention of
damage to property owners which might otherwise occur as a
result of failure to comply with par. (a).

(c) If acity, village, town, county or railroad company or the
department of transportation constructs and maintains a highway
or railroad grade not in accordance with par. (a), any property
owner damaged by the highway or railroad grade may, within 3
years after the alleged damage occurred, file a claim with the
appropriate governmental agency or railroad company. The claim
shall consist of a sworn statement of the alleged faulty construc-
tion and a description, sufficient to determine the location of the
lands, of the lands alleged to have been damaged by flooding or
water—soaking. Within 90 days after the filing of the claim, the
governmental agency or railroad company shall either correct the
cause of the water damage, acquire rights to use the land for drain-
age or overflow purposes, or deny the claim. If the agency or com-
pany denies the claim or fails to take any action within 90 days
after the filing of the claim, the property owner may bring an
action in inverse condemnation under ch. 32 or sue for such other
relief, other than damages, as may be just and equitable.

(d) Failure to give the requisite notice by filing a claim under
par. (c) does not bar action on the claim if the city, village, town,
county, railroad company or department of transportation had
actual notice of the claim within 3 years after the alleged damage
occurred and the claimant shows to the satisfaction of the court
that the delay or failure to give the requisite notice has not been
prejudicial to the defendant city, village, town, county, railroad
company or department of transportation.

(3) (a) Itis the duty of every owner or user of land who con-
structs any building, structure or dike or otherwise obstructs the
flow of stream water through any watercourse or natural or man—
made channel or obstructs the flow of surface water through any
natural or man—made channel, natural depression or natural draw
through which surface waters naturally flow:

1. To provide and at all times maintain a sufficient drainage
system to protect a downstream highway or railroad grade from
water damage or flooding caused by such obstruction, by direct-
ing the flow of surface waters into existing highway or railroad
drainage systems; and

2. To protect an upstream highway or railroad grade from
water damage or flooding caused by such obstruction, by permit-
ting the flow of such water away from the highway or railroad
grade substantially as freely as if the obstruction had not been cre-
ated.

(b) Whoever fails or neglects to comply with a duty imposed
by par. (a) is liable for all damages to the highway or railroad grade
caused by such failure or neglect. The authority in charge of main-
tenance of the highway or the railroad company which con-
structed or maintains the railroad grade may bring an action to
recover such damages. An action under this paragraph shall be
commenced within the time provided by s. 893.59 or be barred.
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(c) The authorities in charge of maintenance of highways or
railroad companies maintaining railroad grades and their agents
and employees may enter any lands for the purpose of removing
an obstruction in a watercourse or highway drainage ditch which
is in violation of par. (a) and which is flooding or causing damage
to a highway under its jurisdiction.

(4) If arailway company fails to comply with sub. (2), any per-
son aggrieved thereby may file a complaint with the office of the
commissioner of railroads setting forth the facts. The office shall
investigate and determine the matter in controversy in accordance
with ch. 195, and any order it makes in such proceeding has the
same effect as an order in any other proceeding properly brought
under ch. 195.

History: 1977 c. 295. 1654 (8) (c), (9) (); 1979 c. 323; 1981 c. 347; 1993 a. 16,
123, 456.

Sub. (2) (c) requirements are mandatory conditions precedent to bringing an action
under this section. Van v. Town of Manitowoc Rapids, 150 Wis. 2d 929, 442 N.W.2d
557 (Ct. App. 1989).

This statute preempts common law claims; the claims period under sub. (2) (c)
begins to run when the damage is first discovered and is not extended if damage con-
tinues. Pruim v. Town of Ashford, 168 Wis. 2d 114, 483 N.W.2d 242 (Ct. App. 1992).

Despite a finding that a railroad was not responsible for increased water flow that
resulted in flooding, an order to the railroad to install a drainage pipe was proper. Soo
Line Railroad v. Commissioner of Transportation, 170 Wis. 2d 543, 489 N.W.2d 672
(Ct. App. 1992).

Sub. (2) (a) imposes a duty on railroads to refrain from impeding water flow. The
railroad commissioner may act prospectively under sub. (4) to prevent flooding. Sub.
(2) (c) applies when there has been actual damage, but does not require actual damage
for the commissioner to act under sub. (4). Chicago & North Western Transportation
Co v. Commissioner of Railroads, 204 Wis. 2d 1, 553 N.W.2d 845 (Ct. App. 1996),
95-2509.

This section does not impose on a circuit court a positive duty to grant injunctive
relief under specified conditions, but provides an alternative remedy to an action for
damages under ch. 32. The common law preference for legal over equitable relief
applies. As such, to obtain an injunction it must be shown that the injunction is neces-
sary to prevent future harm to the property and there is no adequate legal remedy.
Kohlbeck v. Reliance Construction Company, Inc. 2002 WI App 142, 256 Wis. 2d
235, 647 N.W.2d 277, 01-1404.

Parties who can state a claim against DOT under both ss. 32.10 and 88.87 may
choose to file suit in either Dane County or the county in which the property lies.
Kohlbeck v. Reliance Construction Company, Inc. 2002 WI App 142, 256 Wis. 2d
235, 647 N.W.2d 277, 01-1404.

The state was not a proper party for claims against the Department of Transporta-
tion as the two are distinct legal entities. Service on the state of a summons and com-
plaint that named the state and not the DOT as a party does not constitute service on
the DOT necessary to establish personal jurisdiction over the DOT. Hoops Enter-
prises, III, LLC v. Super Western, Inc. 2013 WI App 7, 345 Wis. 2d 733, 827 N.W.2d
120, 12-0062.

This section, by its terms, is not limited to faults in the construction of a railroad
grade. If negligent maintenance, by itself or in conjunction with shortcomings in con-
struction, results in flooding, this section, and its limitations on the available reme-
dies, applies to the claims of an injured property owner. Nothing in this section itself
supports the notion that its scope is limited to conduct that gives rise to repeated flood-
ing. Boyer v. BNSF Ry. Co. 824 F.3d 694 (2016).

88.88 Railroad to construct ditch or sluiceway across
right-of-way. (1) Whenever the owner of land desires to drain
the same by a blind or open ditch and, to properly drain such land,
a connecting ditch or sluiceway should be constructed across the
right—of-way of a railway company, such owner shall file with the
depot agent of such company nearest to such land a written peti-
tion stating the kind of ditch proposed to be built and requesting
the company to construct a ditch or sluiceway across its right—of—
way which will conform thereto. Within 60 days after the filing
of such petition, the railway company shall construct such ditch
or sluiceway. The petitioner shall pay the cost of such con-
struction and shall assume all expenses in connection with main-
taining such ditch or sluiceway on the railroad’s right—of—way.

(2) If the railway company fails to comply with sub. (1), the
person aggrieved thereby may file a complaint with the office of
the commissioner of railroads setting forth the facts. The office
shall investigate and determine the matter in controversy in
accordance with ch. 195, and any order it makes in such proceed-
ing has the same effect as an order in any other proceeding prop-
erly brought under ch. 195.

History: 1977 . 29's. 1654 (9) (f); 1981 c. 347; 1993 a. 16, 123, 490.

88.89 Roads not to obstruct natural watercourse.
(1) Whenever any embankment, grade, culvert or bridge, includ-
ing the approaches to the culvert or bridge, built or maintained by
any person across a natural watercourse or natural draw obstructs
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the watercourse or draw so that waters therein are set back or
diverted upon any lands in a drainage district, the person who built
the embankment, grade, culvert or bridge shall enlarge the water-
way through the embankment, grade, culvert or bridge and the
approaches thereto so that it will not set back or divert waters upon
lands in the district.

(2) The drainage board or the owner of any land upon which
water is set back or diverted by the obstruction described in sub.
(1) may serve notice upon the owner or maintainer of the embank-
ment, grade, culvert or bridge to enlarge the opening for the water-
way or to make new openings in order to permit the water to pass
without being set back or diverted onto the lands of the district.
If the owner of or person maintaining the embankment, grade, cul-
vert or bridge fails to comply with the directive of the notice within
60 days after receiving the notice, the drainage board on its own
behalf, or on petition of the injured landowner, may conduct a
hearing under sub. (3).

(3) Upon receipt of a petition under sub. (2), the drainage
board shall fix the time and place of a hearing on the petition and
shall issue an order to the owner or maintainer of the embankment,
grade, culvert or bridge to show cause why an order directing the
work to be done should not be issued. At least 10 days before the
time fixed for the hearing on the petition, the order to show cause
shall be served on the owner or maintainer, or on both if both are
named in the petition, as prescribed in s. 801.11 for the service of
a summons.

(4) If the drainage board is satisfied that the embankment,
grade, bridge or culvert so obstructs the watercourse or draw that
it causes water to be set back or diverted upon lands in the drainage
district, the drainage board shall issue an order to the owner or
maintainer of the embankment, grade, bridge or culvert to enlarge
the waterway or construct a new waterway through the embank-
ment, grade, bridge or culvert, as the facts warrant. The period of
time that the embankment, grade, bridge or culvert has been in
existence is no defense to a proceeding under this section.

(5) Any person who fails to comply with an order issued under
this section is liable to the injured party for all damages caused by
the failure.

History: Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1977 c. 449; 1993 a. 456;
1995 a. 225.

88.90 Removal of obstructions from natural water-
courses. (1) Whenever any natural watercourse becomes
obstructed so that the natural flow of water along the same is
retarded by the negligent action of the owner, occupant or person
in charge of the land on which the obstruction is located, the owner
or occupant of any lands damaged by such obstruction may
request the removal thereof by giving notice in writing to such
owner, occupant or person in charge of the land on which the
obstruction is located.

(2) If the obstruction is not removed within 6 days after receipt
of such notice and if the obstruction is located in a village or town,
the owner or occupant of the damaged lands may make complaint
to the village or town board, filing at the same time a copy of the
notice. The village trustees or town supervisors, after viewing the
watercourse and upon being satisfied that the complaint is just,
shall make recommendations in writing to the owner or occupant
of the lands where the obstruction is located, for the removal of
such obstruction. If such recommendations are not followed
within a reasonable time, the village or town board shall order the
obstruction removed. The cost of view and of removal shall be
charged and assessed against the lands from which the obstruction
was removed and shall be collected as other special assessments
are collected.

(3) Whenever any natural watercourse becomes obstructed
through natural causes, the owner or occupant of any lands dam-
aged by the effect which the obstruction has upon the flow of the
water may go upon the land where the obstruction is located and
remove it at that person’s own expense. Such person is not guilty
of trespass for entry upon the land but is liable for damage caused
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to crops or structures. The rights and privileges conferred by this
subsection also extend to the agents or employees of the person
causing the obstruction to be removed.

(4) This section does not in any manner limit the scope of s.
88.87.

History: 1991 a. 316; 1995 a. 315.

Before proceeding under sub. (3), a permit to remove materials from the bed of a
navigable waterway under s. 30.20 is required. State v. Dwyer, 91 Wis. 2d 440, 283
N.W.2d 448 (Ct. App. 1979).

If a municipality charges and assesses costs authorized under this section, it may
collect them in the same manner it collects special assessments under s. 66.0703.
However, if the municipality charges and assesses those costs under the authority
granted under this section, it need not comply with the requirements for special
assessments contained in s. 66.0703. Neither the cost of viewing and removal under
sub. (2) and the cost of service to the property under s. 66.0703 includes the cost of
legal services incurred by the municipality in defending against challenges to the
removal of materials from a ditch. Robinson v. Town of Bristol, 2003 WI App 97,
264 Wis. 2d 318, 667 N.W.2d 14, 02-1247.

88.91 Penalty for placing obstruction in ditches.
(1) Except as authorized by s. 88.93, no person shall place any
kind of obstruction to the free flow of water, including any soil
willfully deposited, in any drainage ditch, constructed under any
drainage law of this state or lawfully constructed by any other per-
son, without first obtaining the written consent of the drainage
board or other person or authority in charge of such ditch.

(2) Any person violating this section may be fined not more
than $100 and in addition is liable to the drainage district and to
all persons whose ditches or lands are injured by such obstruction
for all damages caused by the obstruction.

History: 1975 c. 108.
Cross-reference: See also ch. NR 301, Wis. adm. code.

88.92 Private drains not to be connected with district
drains. (1) Except as provided in s. 88.93 no person may con-
nect any drain with a district drain, extend any drain that connects
with a district drain or remove any spoil bank except under written
plans and specifications approved by the drainage board and
under any conditions imposed by the drainage board. The drain-
age board may issue an order directing the removal or modifica-
tion of a drain connected or extended in violation of this section
or issue an order directing the restoration of any spoil bank
removed in violation of this section, including violations that
occurred before May 13, 1994.

(2) (a) In this subsection, “damages” includes the payments
that the drainage district would have received during the time that
the illegal connection or extension existed if the territory drained
by the illegal connection or extension had been annexed to the dis-
trict and an assessment for connection of the drain under s. 88.405
had been levied.

(b) Any person who violates sub. (1) is liable to the district for
all damages caused by the violation.

(3) The board shall preserve a copy of any plans and specifica-
tions approved under sub. (1).

History: 1993 a. 456.

88.93 Right to take water from drainage ditch. Any
owner of lands which are located in or which adjoin a drainage dis-
trict and which border on a drainage ditch may take water from
such ditch for use in flooding lands for cranberry culture or for irri-
gation, if such water is taken from the ditch in such a manner as
not to injure the ditch and the taking thereof does not materially
defeat the purposes of such drainage and, in case the water is to
be used for irrigation, the permit required under s. 30.18 (2) (a) 2.
has been obtained.

History: 1985 a. 60.

88.94 Drains for individual landowners. (1) Whenever
any owner of agricultural lands desires to install drainage upon not

Updated 15-16 Wis. Stats. 24

more than 80 acres of such land, the owner may present a petition
to the drainage board or, if there is no drainage board in the county,
to the town supervisors of the town in which such land is located.
Such petition shall set forth that:

(a) The petitioner desires to install drainage upon agricultural
lands owned by the petitioner;

(b) Because of the contour of the land there is no suitable outlet
on lands owned by the petitioner;

(c) The proposed drain will promote the general welfare and
health of the community;

(d) Itis impractical for the petitioner to drain the land without
crossing the lands of others; and

(e) Itis desired that a drain be laid out to a suitable natural out-
let, specifying the course of the drain and location of the proposed
outlet and ownership of lands through which such proposed drain
would be laid.

(2) After receiving the petition the drainage board or supervi-
sors of the town shall promptly fix the time and place of a hearing
on the petition and shall give notice of the hearing under s. 88.05
(2) (b) to the owners and occupants of all lands through or along
which the drain may pass and to the persons specified in s. 88.05
) (a).

(3) At the time and place fixed for hearing, the drainage board
or town supervisors shall meet and hear all interested persons
wishing to appear for or against the petition. If the board or super-
visors decide that the facts set out in the application are true, that
a drain is necessary and that the benefits will exceed the cost of
construction, they shall by order lay out a drain through which
applicant’s lands may be drained as a public drain. Otherwise,
they shall deny the application. An order laying out a drain shall
specify the benefits and damages to lands of others through which
such drain will be laid out and shall provide that the drain may not
be constructed until the excess of damages over benefits, if any,
has been paid to the landowners entitled thereto. The order also
shall contain a description of the location of the drain and specifi-
cations therefor. Lands of others shall not be assessed for costs
even though benefited by the drain.

(4) Within 10 days after the making of an order laying out a
drain, the board or supervisors shall cause a copy of the order to
be sent by registered mail to each owner through whose lands the
drain will pass, but failure to mail the copy within 10 days does not
render the order void. Such order is final unless appealed from to
the circuit court within 30 days after the mailing of the copy
thereof as provided in this subsection.

(5) Within 30 days after the time for appeal from the order has
expired or after the order is confirmed on appeal, the board or
supervisors shall cause a copy of the order to be recorded with the
register of deeds of the county in which the lands are located.
Thereupon, the drain becomes a public drain and the applicant
may proceed with construction after having paid any excess of
damages over benefits as specified in the order.

(6) This section does not authorize entry upon lands of another
without the consent of the owner thereof during any time when
there is any growing crop on such land, and no order issued under
this section is effective to authorize such entry.

(7) This section does not apply to the installation or construc-
tion of a drain across the right—of—way of any railroad company,
proceedings for which shall be as provided in s. 88.88.

(8) Expenses incurred by the drainage board under this section

shall be paid by the petitioner.
History: 1991 a. 316; 1993 a. 301, 456, 490.
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GENERAL DUTIES OF PUBLIC OFFICIALS

19.01

CHAPTER 19
GENERAL DUTIES OF PUBLIC OFFICIALS

SUBCHAPTER I
OFFICIAL OATHS AND BONDS

19.01 Oaths and bonds.
19.015  Actions by the state, municipality or district.
19.02 Actions by individuals.
19.03 Security for costs; notice of action.
19.04 Other actions on same bond.
19.05 Execution; lien of judgment.
19.06 Sureties, how relieved.
19.07 Bonds of public officers and employees.
19.10 Oaths.
19.11 Official bonds.
19.12 Bond premiums payable from public funds.

SUBCHAPTER 11

PUBLIC RECORDS AND PROPERTY

19.21 Custody and delivery of official property and records.
19.22 Proceedings to compel the delivery of official property.
19.23 Transfer of records or materials to historical society.
19.24 Refusal to deliver money, etc., to successor.
19.25 State officers may require searches, etc., without fees.
19.31 Declaration of policy.
19.32 Definitions.
19.33 Legal custodians.
19.34 Procedural information; access times and locations.
19.345  Time computation.
19.35 Access to records; fees.
19.356  Notice to record subject; right of action.
19.36 Limitations upon access and withholding.
19.37 Enforcement and penalties.
19.39 Interpretation by attorney general.

SUBCHAPTER III

CODE OF ETHICS FOR PUBLIC
OFFICIALS AND EMPLOYEES

19.41 Declaration of policy.
19.42 Definitions.
19.43 Financial disclosure.
19.44 Form of statement.
19.45 Standards of conduct; state public officials.
19.451  Discounts at certain stadiums.
19.46 Conflict of interest prohibited; exception.

19.47 Operation.
19.48 Duties of the ethics commission.
19.49 Administration; enforcement.
19.50 Unauthorized release of records or information.
19.55 Public inspection of records.
19.552  Action to compel compliance.
19.554  Petition for enforcement.
19.56 Honorariums, fees and expenses.
19.57 Conferences, visits and economic development activities.
19.575  Tourism activities.
19.579  Civil penalties.
19.58 Criminal penalties.
19.59 Codes of ethics for local government officials, employees and candidates.
SUBCHAPTER IV
PERSONAL INFORMATION PRACTICES
19.62 Definitions.
19.65 Rules of conduct; employee training; and security.
19.67 Data collection.
19.68 Collection of personally identifiable information from Internet users.
19.69 Computer matching.
19.70 Rights of data subject to challenge; authority corrections.
19.71 Sale of names or addresses.
19.77 Summary of case law and attorney general opinions.
19.80 Penalties.
SUBCHAPTER V
OPEN MEETINGS OF GOVERNMENTAL BODIES
19.81 Declaration of policy.
19.82 Definitions.
19.83 Meetings of governmental bodies.
19.84 Public notice.
19.85 Exemptions.
19.851  Closed sessions by ethics or elections commission.
19.86 Notice of collective bargaining negotiations.
19.87 Legislative meetings.
19.88 Ballots, votes and records.
19.89 Exclusion of members.
19.90 Use of equipment in open session.
19.96 Penalty.
19.97 Enforcement.
19.98 Interpretation by attorney general.

SUBCHAPTER 1
OFFICIAL OATHS AND BONDS

19.01 Oaths and bonds. (1) Form oF oaTH. Every official
oath required by article IV, section 28, of the constitution or by any
statute shall be in writing, subscribed and sworn to and except as
provided otherwise by s. 757.02 and SCR 40.15, shall be in sub-
stantially the following form:

STATE OF WISCONSIN,

County of ....

1, the undersigned, who have been elected (or appointed) to the
office of ...., but have not yet entered upon the duties thereof,
swear (or affirm) that I will support the constitution of the United
States and the constitution of the state of Wisconsin, and will faith-
fully discharge the duties of said office to the best of my ability.
So help me God.

Subscribed and sworn to before me this .... day of ...., .... (year)

....(Signature)....,

(1m) ForM OF ORAL OATH. If it is desired to administer the

official oath orally in addition to the written oath prescribed
above, it shall be in substantially the following form:

1, ...., swear (or affirm) that I will support the constitution of the

United States and the constitution of the state of Wisconsin, and

will faithfully and impartially discharge the duties of the office of
.... to the best of my ability. So help me God.

(2) ForM OF BOND. (a) Every official bond required of any
public officer shall be in substantially the following form:

We, the undersigned, jointly and severally, undertake and agree
that ..., who has been elected (or appointed) to the office of ....,
will faithfully discharge the duties of the office according to law,
and will pay to the parties entitled to receive the same, such dam-
ages, not exceeding in the aggregate .... dollars, as may be suffered
by them in consequence of the failure of .... to discharge the duties
of the office.

Dated ...., .... (year)

....(Principal)....,
....(Surety)....,

(b) Any further or additional official bond lawfully required of
any public officer shall be in the same form and it shall not affect
or impair any official bond previously given by the officer for the
same or any other official term. Where such bond is in excess of
the sum of $25,000, the officer may give 2 or more bonds.

(2m) EFFECT OF GIVING BOND. Any bond purportedly given as
an official bond by a public officer, of whom an official bond is
required, shall be deemed to be an official bond and shall be
deemed as to both principal and surety to contain all the conditions
and provisions required in sub. (2), regardless of its form or word-
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ing, and any provisions restricting liability to less than that pro-
vided in sub. (2) shall be void.

(3) OFrICIAL DUTIES DEFINED. The official duties referred to in
subs. (1) and (2) include performance to the best of his or her abil-
ity by the officer taking the oath or giving the bond of every offi-
cial act required, and the nonperformance of every act forbidden,
by law to be performed by the officer; also, similar performance
and nonperformance of every act required of or forbidden to the
officer in any other office which he or she may lawfully hold or
exercise by virtue of incumbency of the office named in the offi-
cial oath or bond. The duties mentioned in any such oath or bond
include the faithful performance by all persons appointed or
employed by the officer either in his or her principal or subsidiary
office, of their respective duties and trusts therein.

(4) WHERE FILED. (a) Official oaths and bonds of the follow-
ing public officials shall be filed in the office of the secretary of
state:

1. All members and officers of the legislature.

. The governor.

. The lieutenant governor.

. The state superintendent.

. The justices, reporter and clerk of the supreme court.
. The judges of the court of appeals.

. The judges and reporters of the circuit courts.

. All notaries public.

9. Every officer, except the secretary of state, state treasurer,
district attorney and attorney general, whose compensation is paid
in whole or in part out of the state treasury, including every mem-
ber or appointee of a board or commission whose compensation
is so paid.

10. Every deputy or assistant of an officer who files with the
secretary of state.

(b) Official oaths and bonds of the following public officials
shall be filed in the office of the governor:

1. The secretary of state.

2. The state treasurer.

3. The attorney general.

(bn) Official oaths and bonds of all district attorneys shall be
filed with the secretary of administration.

(c) Official oaths and bonds of the following public officials
shall be filed in the office of the clerk of the circuit court for any
county in which the official serves:

1. All circuit and supplemental court commissioners.

4. All judges, other than municipal judges, and all judicial
officers, other than judicial officers under subd. 1., elected or
appointed for that county, or whose jurisdiction is limited to that
county.

(d) Official oaths and bonds of all elected or appointed county
officers, other than those enumerated in par. (c), and of all officers
whose compensation is paid out of the county treasury shall be
filed in the office of the county clerk of any county in which the
officer serves.

(dm) Official oaths and bonds of members of the governing
board, and the superintendent and other officers of any joint
county school, county hospital, county sanatorium, county asy-
lum or other joint county institution shall be filed in the office of
the county clerk of the county in which the buildings of the institu-
tion that the official serves are located.

(e) Official oaths and bonds of all elected or appointed town
officers shall be filed in the office of the town clerk for the town
in which the officer serves, except that oaths and bonds of town
clerks shall be filed in the office of the town treasurer.

(f) Official oaths and bonds of all elected or appointed city offi-
cers shall be filed in the office of the city clerk for the city in which
the officer serves, except that oaths and bonds of city clerks shall
be filed in the office of the city treasurer.
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(g) Official oaths and bonds of all elected or appointed village
officers shall be filed in the office of the village clerk for the vil-
lage in which the officer serves, except that oaths and bonds of vil-
lage clerks shall be filed in the office of the village treasurer.

(h) The official oath and bond of any officer of a school district
or of an incorporated school board shall be filed with the clerk of
the school district or the clerk of the incorporated school board for
or on which the official serves.

(j) Official oaths and bonds of the members of a technical col-
lege district shall be filed with the secretary for the technical col-
lege district for which the member serves.

(4m) APPROVAL AND NOTICE. Bonds specified in sub. (4) (c),
(d) and (dm) and bonds of any county employee required by stat-
ute or county ordinance to be bonded shall be approved by the dis-
trict attorney as to amount, form and execution before the bonds
are accepted for filing. The clerk of the circuit court and the
county clerk respectively shall notify in writing the county board
or chairperson within 5 days after the entry upon the term of office
of a judicial or county officer specified in sub. (4) (c), (d) and (dm)
or after a county employee required to be bonded has begun
employment. The notice shall state whether or not the required
bond has been furnished and shall be published with the proceed-
ings of the county board.

(5) TIME OF FILING. Every public officer required to file an
official oath or an official bond shall file the same before entering
upon the duties of the office; and when both are required, both
shall be filed at the same time.

(6) CONTINUANCE OF OBLIGATION. Every such bond continues
in force and is applicable to official conduct during the incum-
bency of the officer filing the same and until the officer’s succes-
sor is duly qualified and installed.

(7) INTERPRETATION. This section shall not be construed as
requiring any particular officer to furnish or file either an official
oath or an official bond. It is applicable to such officers only as
are elsewhere in these statutes or by the constitution or by special,
private or local law required to furnish such an oath or bond. Pro-
vided, however, that whether otherwise required by law or not, an
oath of office shall be filed by every member of any board or com-
mission appointed by the governor, and by every administrative
officer so appointed, also by every secretary and other chief exec-
utive officer appointed by such board or commission.

(8) PREMIUM ON BOND ALLOWED AS EXPENSE. The state and any
county, town, village, city or school district may pay the cost of
any official bond furnished by an officer or employee thereof pur-
suant to law or any rules or regulations requiring the same if said
officer or employee shall furnish a bond with a licensed surety
company as surety, said cost not to exceed the current rate of pre-
mium per year. The cost of any such bond to the state shall be
charged to the proper expense appropriation.

History: 1971 c. 154; 1977 c. 29 5. 1649; 1977 c. 187 ss. 26, 135; 1977 ¢. 305 s.
64; 1977 c. 449; Sup. Ct. Order, eff. 1-1-80; 1979 c. 110 s. 60 (13); 1983 a. 6, 192;
1983 a. 538 5.271; 1989 a. 31; 1991 a. 39, 316; 1993 a. 399; 1997 a. 250; 1999 a. 32,
83; 2001 a. 61; 2007 a. 96; 2013 a. 107.

19.015 Actions by the state, municipality or district.
Whenever the state or any county, town, city, village, school dis-
trict or technical college district is entitled to recover any dam-
ages, money, penalty or forfeiture on any official bond, the attor-
ney general, county chairperson, town chairperson, mayor,
village president, school board president or technical college dis-
trict board chairperson, respectively, shall prosecute or cause to be
prosecuted all necessary actions in the name of the state, or the
municipality, against the officer giving the bond and the sureties
for the recovery of the damages, money, penalty or forfeiture.
History: 1971 c. 154; 1983 a. 192; 1989 a. 56; 1993 a. 399.

19.02 Actions by individuals. Any person injured by the
act, neglect or default of any officer, except the state officers, the
officer’s deputies or other persons which constitutes a breach of
the condition of the official bond of the officer, may maintain an
action in that person’s name against the officer and the officer’s
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sureties upon such bond for the recovery of any damages the per-
son may have sustained by reason thereof, without leave and with-
out any assignment of any such bond.

History: 1991 a. 316.

19.03 Security for costs; notice of action. (1) Every per-
son commencing an action against any officer and sureties upon
an official bond, except the obligee named therein, shall give secu-
rity for costs by an undertaking as prescribed in s. §14.28 (3), and
a copy thereof shall be served upon the defendants at the time of
the service of the summons. In all such actions if final judgment
is rendered against the plaintiff the same may be entered against
the plaintiff and the sureties to such undertaking for all the lawful
costs and disbursements of the defendants in such action, by what-
ever court awarded.

(2) The plaintiff in any such action shall, within 10 days after
the service of the summons therein, deliver a notice of the com-
mencement of such action to the officer who has the legal custody
of such official bond, who shall file the same in his or her office
in connection with such bond.

History: Sup. Ct. Order, 67 Wis. 2d 585, 773 (1975); 1975 c. 218; 1991 a. 316.

19.04 Other actions on same bond. No action brought
upon an official bond shall be barred or dismissed by reason
merely that any former action shall have been prosecuted on such
bond, but any payment of damages made or collected from the
sureties or any of them on any judgment in an action previously
begun by any party on such bond shall be applied as a total or par-
tial discharge of the penal sum of such bond, and such defense or
partial defense may be pleaded by answer or supplemental answer
as may be proper. The verdict and judgment in every such action
shall be for no more than the actual damages sustained or dam-
ages, penalty or forfeiture awarded, besides costs. The court may,
when it shall be necessary for the protection of such sureties, stay
execution on any judgment rendered in such actions until the final
determination of any actions so previously commenced and until
the final determination of any other action commenced before
judgment entered in any such action.

19.05 Execution; lien of judgment. (1) Whenever a judg-
ment is rendered against any officer and the officer’s sureties on
the officer’s official bond in any court other than the circuit court
of the county in which the officer’s official bond is filed, no execu-
tion for the collection of the judgment shall issue from the other
court unless the plaintiff, the plaintiff’s agent or the plaintiff’s
attorney shall make and file with the court an affidavit showing
each of the following:

(a) That no other judgment has been rendered in any court in
an action upon the officer’s bond against the sureties of the bond
that remains in whole or in part unpaid.

(b) That no other action upon the officer’s bond against the
sureties was pending and undetermined in any other court at the
time of the entry of the judgment.

(2) A transcript of a judgment described in sub. (1) may be
entered in the judgment and lien docket in other counties, shall
constitute a lien, and may be enforced, in all respects the same as
if it were an ordinary judgment, for the recovery of money, except
as provided otherwise in sub. (1).

History: 1991 a. 316; 1995 a. 224.

19.06 Sureties, how relieved. Whenever several judg-
ments shall be recovered against the sureties on any official bond
in actions which shall have been commenced before the date of the
entry of the last of such judgments the aggregate of which, exclu-
sive of costs, shall exceed the sum for which such sureties remain
liable at the time of the commencement of such actions, they may
discharge themselves from all further liability upon such judg-
ments by paying into court the sum for which they are then liable,
together with the costs recovered on such judgments; or the court
may, upon motion supported by affidavit, order that no execution
for more than a proportional share of such judgments shall be
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issued thereon against the property of such sureties or either of
them and that upon payment or collection of such proportional
share they shall be discharged from the judgment or judgments
upon which such proportional share shall be paid or collected.
When the money is paid into court by the sureties as above speci-
fied the same, exclusive of the costs so paid in, shall be distributed
by an order of the court to the several plaintiffs in such judgments
in proportion to the amount of their respective judgments. But
every judgment shall have precedence of payment over all judg-
ments in other actions commenced after the date of the recovery
of such judgment.
History: 1979 c. 110 . 60 (11).

19.07 Bonds of public officers and employees.
(1) CIVIL SERVICE EMPLOYEES; BLANKET BONDS. (a) The surety
bond of any civil service employee of a city, village, town or
county may be canceled in the manner provided by sub. (3).

(b) Any number of officers, department heads or employees
may be combined in a schedule or blanket bond, where such bond
is to be filed in the same place, and in the event such bond is exe-
cuted by a corporate surety company, payment of the premium
therefor is to be made from the same fund or appropriation pre-
scribed in s. 19.01.

(2) CONTINUATION OF OBLIGATION. Unless canceled pursuant
to this section, every such bond shall continue in full force and
effect.

(3) CANCELLATION OF BOND. (a) Any city, village, town or
county by their respective governing body may cancel such bond
or bonds of any one employee or any number of employees by giv-
ing written notice to the surety by registered mail, such cancella-
tion to be effective 15 days after receipt of such notice.

(b) When a surety, either personal or corporate, on such bond,
shall desire to be released from such bond, the surety may give
notice in writing that the surety desires to be released by giving
written notice by registered mail, to the clerk of the respective city,
village, town or county, and such cancellation shall be permitted
if approved by the governing body thereof, such cancellation to be
effective 15 days after receipt of such notice. This section shall
not be construed to operate as a release of the sureties for liabilities
incurred previous to the expiration of the 15 days’ notice.

(c) Whenever a surety bond is canceled in the manner provided
by this section, a proportional refund shall be made of the pre-
mium paid thereon.

History: 1979 c. 110's. 60 (11); 1991 a. 316; 1993 a. 246.

19.10 Oaths. Each of the officers enumerated in s. 8.25 (4) (a)
or (5) shall take and subscribe the oath of office prescribed by arti-
cle IV, section 28, of the constitution, as follows: The governor
and lieutenant governor, before entering upon the duties of office;
the secretary of state, treasurer, attorney general, state superinten-
dent and each district attorney, within 20 days after receiving
notice of election and before entering upon the duties of office.
History: 1983 a. 192; 1989 a. 31; 1991 a. 39.

19.11 Official bonds. (1) The secretary of state and trea-
surer shall each furnish a bond to the state, at the time each takes
and subscribes the oath of office required of that officer, condi-
tioned for the faithful discharge of the duties of the office, and the
officer’s duties as a member of the board of commissioners of
public lands, and in the investment of the funds arising therefrom.
The bond of each of said officers shall be further conditioned for
the faithful performance by all persons appointed or employed by
the officer in his or her office of their duties and trusts therein, and
for the delivery over to the officer’s successor in office, or to any
person authorized by law to receive the same, of all moneys,
books, records, deeds, bonds, securities and other property and
effects of whatsoever nature belonging to the officer’s offices.
(2) Each of said bonds shall be subject to the approval of the
governor and shall be guaranteed by resident freeholders of this
state, or by a surety company as provided in s. 632.17 (2). The
amount of each such bond, and the number of sureties thereon if
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guaranteed by resident freeholders, shall be as follows: secretary
of state, $25,000, with sufficient sureties; and treasurer, $100,000,
with not less than 6 sureties.

(3) The treasurer shall give an additional bond when required
by the governor.

(4) The governor shall require the treasurer to give additional
bond, within such time, in such reasonable amount not exceeding
the funds in the treasury, and with such security as the governor
shall direct and approve, whenever the funds in the treasury
exceed the amount of the treasurer’s bond; or whenever the gover-
nor deems the treasurer’s bond insufficient by reason of the insol-
vency, death or removal from the state of any of the sureties, or
from any other cause.

History: 1975 c. 375 s.44; 1991 a. 316; 2017 a. 59.

19.12 Bond premiums payable from public funds. Any
public officer required by law to give a suretyship obligation may
pay the lawful premium for the execution of the obligation out of
any moneys available for the payment of expenses of the office or
department, unless payment is otherwise provided for or is pro-
hibited by law.

History: 1977 c. 339.

SUBCHAPTER II
PUBLIC RECORDS AND PROPERTY

19.21 Custody and delivery of official property and
records. (1) Each and every officer of the state, or of any
county, town, city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and preserve
all property and things received from the officer’s predecessor or
other persons and required by law to be filed, deposited, or kept
in the officer’s office, or which are in the lawful possession or con-
trol of the officer or the officer’s deputies, or to the possession or
control of which the officer or the officer’s deputies may be law-
fully entitled, as such officers.

(2) Upon the expiration of each such officer’s term of office,
or whenever the office becomes vacant, the officer, or on the offi-
cer’s death the officer’s legal representative, shall on demand
deliver to the officer’s successor all such property and things then
in the officer’s custody, and the officer’s successor shall receipt
therefor to said officer, who shall file said receipt, as the case may
be, in the office of the secretary of state, county clerk, town clerk,
city clerk, village clerk, school district clerk, or clerk or other sec-
retarial officer of the municipality or district, respectively; but if
a vacancy occurs before such successor is qualified, such property
and things shall be delivered to and be receipted for by such secre-
tary or clerk, respectively, on behalf of the successor, to be deliv-
ered to such successor upon the latter’s receipt.

(3) Any person who violates this section shall, in addition to
any other liability or penalty, civil or criminal, forfeit not less than
$25 nor more than $2,000; such forfeiture to be enforced by a civil
action on behalf of, and the proceeds to be paid into the treasury
of the state, municipality, or district, as the case may be.

(4) (a) Any city council, village board or town board may pro-
vide by ordinance for the destruction of obsolete public records.
Prior to the destruction at least 60 days’ notice in writing of such
destruction shall be given the historical society which shall pre-
serve any such records it determines to be of historical interest.
The historical society may, upon application, waive such notice.
No assessment roll containing forest crop acreage may be
destroyed without prior approval of the secretary of revenue. This
paragraph does not apply to school records of a 1st class city
school district.

(b) The period of time any town, city or village public record
is kept before destruction shall be as prescribed by ordinance
unless a specific period of time is provided by statute. The period
prescribed in the ordinance may not be less than 2 years with
respect to water stubs, receipts of current billings and customer’s
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ledgers of any municipal utility, and 7 years for other records
unless a shorter period has been fixed by the public records board
under s. 16.61 (3) (e) and except as provided under sub. (7). This
paragraph does not apply to school records of a 1st class city
school district.

(c) Any local governmental unit or agency may provide for the
keeping and preservation of public records kept by that govern-
mental unit through the use of microfilm or another reproductive
device, optical imaging or electronic formatting. A local govern-
mental unit or agency shall make such provision by ordinance or
resolution. Any such action by a subunit of a local governmental
unit or agency shall be in conformity with the action of the unit or
agency of which it is a part. Any photographic reproduction of a
record authorized to be reproduced under this paragraph is
deemed an original record for all purposes if it meets the applica-
ble standards established in ss. 16.61 (7) and 16.612. This para-
graph does not apply to public records kept by counties electing
to be governed by ch. 228.

(cm) Paragraph (c) does not apply to court records kept by a
clerk of circuit court and subject to SCR chapter 72.

(5) (a) Any county having a population of 500,000 or more
may provide by ordinance for the destruction of obsolete public
records, except for court records subject to SCR chapter 72.

(b) Any county having a population of less than 500,000 may
provide by ordinance for the destruction of obsolete public
records, subject to s. 59.52 (4) (b) and (c), except for court records
governed by SCR chapter 72.

(c) The period of time any public record shall be kept before
destruction shall be determined by ordinance except that in all
counties the specific period of time expressed within s. 7.23 or
59.52 (4) (a) or any other law requiring a specific retention period
shall apply. The period of time prescribed in the ordinance for the
destruction of all records not governed by s. 7.23 or 59.52 (4) (a)
or any other law prescribing a specific retention period may not
be less than 7 years, unless a shorter period is fixed by the public
records board under s. 16.61 (3) (e).

(d) 1. Except as provided in subd. 2., prior to any destruction
of records under this subsection, except those specified within s.
59.52 (4) (a), at least 60 days’ notice of such destruction shall be
given in writing, to the historical society, which may preserve any
records it determines to be of historical interest. Notice is not
required for any records for which destruction has previously been
approved by the historical society or in which the society has indi-
cated that it has no interest for historical purposes. Records which
have a confidential character while in the possession of the origi-
nal custodian shall retain such confidential character after transfer
to the historical society unless the director of the historical society,
with the concurrence of the original custodian, determines that
such records shall be made accessible to the public under such
proper and reasonable rules as the historical society promulgates.

2. Subdivision 1. does not apply to patient health care records,
as defined in s. 146.81 (4), that are in the custody or control of a
local health department, as defined in s. 250.01 (4).

(e) The county board of any county may provide, by ordinance,
a program for the keeping, preservation, retention and disposition
of public records including the establishment of a committee on
public records and may institute a records management service for
the county and may appropriate funds to accomplish such pur-
poses.

(f) District attorney records are state records and are subject to
s.978.07.

(6) A school district may provide for the destruction of obso-
lete school records. Prior to any such destruction, at least 60 days’
notice in writing of such destruction shall be given to the historical
society, which shall preserve any records it determines to be of
historical interest. The historical society may, upon application,
waive the notice. The period of time a school district record shall
be kept before destruction shall be not less than 7 years, unless a
shorter period is fixed by the public records board under SE|6.61
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(3) (e) and except as provided under sub. (7). This section does
not apply to pupil records under s. 118.125.

(7) Notwithstanding any minimum period of time for reten-
tion set under s. 16.61 (3) (e), any taped recording of a meeting,
as defined in s. 19.82 (2), by any governmental body, as defined
under s. 19.82 (1), of a city, village, town or school district may
be destroyed no sooner than 90 days after the minutes have been
approved and published if the purpose of the recording was to
make minutes of the meeting.

(8) Any metropolitan sewerage commission created under ss.
200.21 t0 200.65 may provide for the destruction of obsolete com-
mission records. No record of the metropolitan sewerage district
may be destroyed except by action of the commission specifically
authorizing the destruction of that record. Prior to any destruction
of records under this subsection, the commission shall give at least
60 days’ prior notice of the proposed destruction to the state his-
torical society, which may preserve records it determines to be of
historical interest. Upon the application of the commission, the
state historical society may waive this notice. Except as provided
under sub. (7), the commission may only destroy a record under
this subsection after 7 years elapse from the date of the record’s
creation, unless a shorter period is fixed by the public records
board under s. 16.61 (3) (e).

History: 1971 c. 215; 1975 c. 415.52; 1977 c. 202; 1979 c. 35,221; 1981 c. 191,
282,335; 1981 ¢. 350 5. 13; 1981 ¢. 391; 1983 a. 532; 1985 a. 180 ss. 22, 30m; 1985
a.225; 1985 a. 3325. 251 (1); Sup. Ct. Order, 136 Wis. 2d xi (1987); 1987 a. 147 ss.
20, 25; 1989 a. 248; 1991 a. 39, 185, 316; 1993 a. 27, 60, 172; 1995 a. 27, 201; 1999
a. 150 s. 672.

Sub. (1) provides that a police chief, as an officer of a municipality, is the legal cus-
todian of all records of that officer’s department. Town of LaGrange v. Auchinleck,
216 Wis. 2d 84, 573 N.W.2d 232 (Ct. App. 1997), 96-3313.

This section relates to records retention and is not a part of the public records law.
An agency’s alleged failure to keep sought—after records may not be attacked under
the public records law. Gehl v. Connors, 2007 WI App 238, 306 Wis. 2d 247, 742
N.W.2d 530, 06-2455.

Under sub. (1), district attorneys must indefinitely preserve papers of a documen-
tary nature evidencing activities of prosecutor’s office. 68 Atty. Gen. 17.

A county with a population under 500,000 may by ordinance under s. 19.21 (6),
[now s. 19.21 (5)] provide for the destruction of obsolete case records maintained by
the county social services agency under s. 48.59 (1). 70 Atty. Gen. 196.

A VTAE (technical college) district is a “school district” under s. 19.21 (7) [now
s. 19.21 (6)]. 71 Atty. Gen. 9.

19.22 Proceedings to compel the delivery of official
property. (1) If any public officer refuses or neglects to deliver
to his or her successor any official property or things as required
in s. 19.21, or if the property or things shall come to the hands of
any other person who refuses or neglects, on demand, to deliver
them to the successor in the office, the successor may make com-
plaint to any circuit judge for the county where the person refusing
or neglecting resides. If the judge is satisfied by the oath of the
complainant and other testimony as may be offered that the prop-
erty or things are withheld, the judge shall grant an order directing
the person so refusing to show cause, within some short and rea-
sonable time, why the person should not be compelled to deliver
the property or things.

(2) At the time appointed, or at any other time to which the
matter may be adjourned, upon due proof of service of the order
issued under sub. (1), if the person complained against makes affi-
davit before the judge that the person has delivered to the person’s
successor all of the official property and things in the person’s cus-
tody or possession pertaining to the office, within the person’s
knowledge, the person complained against shall be discharged
and all further proceedings in the matter before the judge shall
cease.

(8) If the person complained against does not make such affi-
davit the matter shall proceed as follows:

(a) The judge shall inquire further into the matters set forth in
the complaint, and if it appears that any such property or things are
withheld by the person complained against the judge shall by war-
rant commit the person complained against to the county jail, there
to remain until the delivery of such property and things to the com-
plainant or until the person complained against be otherwise dis-
charged according to law.
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(b) If required by the complainant the judge shall also issue a
warrant, directed to the sheriff or any constable of the county,
commanding the sheriff or constable in the daytime to search such
places as shall be designated in such warrant for such official
property and things as were in the custody of the officer whose
term of office expired or whose office became vacant, or of which
the officer was the legal custodian, and seize and bring them
before the judge issuing such warrant.

(c) When any such property or things are brought before the
judge by virtue of such warrant, the judge shall inquire whether
the same pertain to such office, and if it thereupon appears that the
property or things pertain thereto the judge shall order the delivery
of the property or things to the complainant.

History: 1977 c. 449; 1991 a. 316; 1993 a. 213.

19.23 Transfer of records or materials to historical
society. (1) Any public records, in any state office, that are not
required for current use may, in the discretion of the public records
board, be transferred into the custody of the historical society, as
provided in s. 16.61.

(2) The proper officer of any county, city, village, town,
school district or other local governmental unit, may under s.
44.09 (1) offer title and transfer custody to the historical society
of any records deemed by the society to be of permanent historical
importance.

(3) The proper officer of any court may, on order of the judge
of that court, transfer to the historical society title to such court
records as have been photographed or microphotographed or
which have been on file for at least 75 years, and which are
deemed by the society to be of permanent historical value.

(4) Any other articles or materials which are of historic value
and are not required for current use may, in the discretion of the
department or agency where such articles or materials are located,
be transferred into the custody of the historical society as trustee
for the state, and shall thereupon become part of the permanent
collections of said society.

History: 1975 c. 41 s.52; 1981 c. 350 s. 13; 1985 a. 180 s. 30m; 1987 a. 147 s.
25; 1991 a. 226; 1995 a. 27.

19.24 Refusal to deliver money, etc., to successor. Any
public officer whatever, in this state, who shall, at the expiration
of the officer’s term of office, refuse or willfully neglect to deliver,
on demand, to the officer’s successor in office, after such succes-
sor shall have been duly qualified and be entitled to said office
according to law, all moneys, records, books, papers or other prop-
erty belonging to the office and in the officer’s hands or under the
officer’s control by virtue thereof, shall be imprisoned not more
than 6 months or fined not more than $100.
History: 1991 a. 316.

19.25 State officers may require searches, etc., with-
out fees. The secretary of state, treasurer and attorney general,
respectively, are authorized to require searches in the respective
offices of each other and in the offices of the clerk of the supreme
court, of the court of appeals, of the circuit courts, of the registers
of deeds for any papers, records or documents necessary to the dis-
charge of the duties of their respective offices, and to require cop-
ies thereof and extracts therefrom without the payment of any fee
or charge whatever.
History: 1977 c. 187, 449.

19.31 Declaration of policy. In recognition of the fact that
a representative government is dependent upon an informed elec-
torate, it is declared to be the public policy of this state that all per-
sons are entitled to the greatest possible information regarding the
affairs of government and the official acts of those officers and
employees who represent them. Further, providing persons with
such information is declared to be an essential function of a repre-
sentative government and an integral part of the routine duties of
officers and employees whose responsibility it is to provide such
information. To that end, ss. 19.32 to 19.37 shall be construed in
every instance with a presumption of complete public access, con-
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sistent with the conduct of governmental business. The denial of
public access generally is contrary to the public interest, and only
in an exceptional case may access be denied.

History: 1981 c. 335, 391.

An agency cannot promulgate an administrative rule that creates an exception to
the open records law. Chavala v. Bubolz, 204 Wis. 2d 82, 552 N.W.2d 892 (Ct. App.
1996), 95-3120.

Although the requester referred to the federal freedom of information act, a letter
that clearly described open records and had all the earmarkings of an open records
request was in fact an open records request and triggered, at minimum, a duty to
respond. ECO, Inc. v. City of Elkhorn, 2002 WI App 302, 259 Wis. 2d 276, 655
N.W.2d 510, 02-0216.

The public records law addresses the duty to disclose records; it does not address
the duty to retain records. An agency’s alleged failure to keep sought—after records
may not be attacked under the public records law. Section 19.21 relates to records
retention and is not a part of the public records law. Gehl v. Connors, 2007 WI App
238, 306 Wis. 2d 247, 742 N.W.2d 530, 06—2455.

The Wisconsin public records law. 67 MLR 65 (1983).

Municipal responsibility under the Wisconsin revised public records law. Mal-
oney. WBB Jan. 1983.

The public records law and the Wisconsin department of revenue. Boykoff. WBB
Dec. 1983.

The Wis. open records act: an update on issues. Trubek and Foley. WBB Aug.
1986.

Toward a More Open and Accountable Government: A Call For Optimal Disclo-
sure Under the Wisconsin Open Records Law. Roang. 1994 WLR 719.

Wisconsin’s Public—Records Law: Preserving the Presumption of Complete Public
Access in the Age of Electronic Records. Holcomb & Isaac. 2008 WLR 515.

Getting the Best of Both Worlds: Open Government and Economic Development.
Westerberg. Wis. Law. Feb. 2009.

19.32 Definitions. As used in ss. 19.32 to 19.39:

(1) “Authority” means any of the following having custody of
a record: a state or local office, elective official, agency, board,
commission, committee, council, department or public body cor-
porate and politic created by the constitution or by any law, ordi-
nance, rule or order; a governmental or quasi—governmental cor-
poration except for the Bradley center sports and entertainment
corporation; a special purpose district; any court of law; the
assembly or senate; a nonprofit corporation which receives more
than 50 percent of its funds from a county or a municipality, as
defined in s. 59.001 (3), and which provides services related to
public health or safety to the county or municipality; a university
police department under s. 175.42; or a formally constituted sub-
unit of any of the foregoing.

(1b) “Committed person” means a person who is committed
under ch. 51, 971, 975 or 980 and who is placed in an inpatient
treatment facility, during the period that the person’s placement in
the inpatient treatment facility continues.

(1bd) “Elective official” means an individual who holds an
office that is regularly filled by vote of the people.

(1bg) “Employee” means any individual who is employed by
an authority, other than an individual holding local public office
or a state public office, or any individual who is employed by an
employer other than an authority.

(1¢) “Incarcerated person” means a person who is incarcer-
ated in a penal facility or who is placed on probation and given
confinement under s. 973.09 (4) as a condition of placement, dur-
ing the period of confinement for which the person has been sen-
tenced.

(1d) “Inpatient treatment facility” means any of the follow-
ing:

(a) A mental health institute, as defined in s. 51.01 (12).

(c) A facility or unit for the institutional care of sexually vio-
lent persons specified under s. 980.065.

(d) The Milwaukee County mental health complex established
under s. 51.08.

(1de) “Local governmental unit” has the meaning given in s.
19.42 (Tu).

(1dm) “Local public office” has the meaning given in s. 19.42
(7w), and also includes any appointive office or position of a local
governmental unit in which an individual serves as the head of a
department, agency, or division of the local governmental unit,
but does not include any office or position filled by a municipal
employee, as defined in s. 111.70 (1) (i).
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(1e) “Penal facility” means a state prison under s. 302.01,
county jail, county house of correction or other state, county or
municipal correctional or detention facility.

(1m) “Person authorized by the individual” means the parent,
guardian, as defined in s. 48.02 (8), or legal custodian, as defined
in s. 48.02 (11), of an individual who is a child, as defined in s.
48.02 (2); the guardian of an individual adjudicated incompetent
in this state; the personal representative or spouse of an individual
who is deceased; or any person authorized, in writing, by an indi-
vidual to act on his or her behalf.

(1r) “Personally identifiable information” has the meaning
specified in s. 19.62 (5).

(2) “Record” means any material on which written, drawn,
printed, spoken, visual, or electromagnetic information or elec-
tronically generated or stored data is recorded or preserved,
regardless of physical form or characteristics, that has been cre-
ated or is being kept by an authority. “Record” includes, but is not
limited to, handwritten, typed, or printed pages, maps, charts,
photographs, films, recordings, tapes, optical discs, and any other
medium on which electronically generated or stored data is
recorded or preserved. “Record” does not include drafts, notes,
preliminary computations, and like materials prepared for the
originator’s personal use or prepared by the originator in the name
of a person for whom the originator is working; materials that are
purely the personal property of the custodian and have no relation
to his or her office; materials to which access is limited by copy-
right, patent, or bequest; and published materials in the possession
of an authority other than a public library that are available for
sale, or that are available for inspection at a public library.

(2g) “Record subject” means an individual about whom per-
sonally identifiable information is contained in a record.

(3) “Requester” means any person who requests inspection or
copies of a record, except a committed or incarcerated person,
unless the person requests inspection or copies of a record that
contains specific references to that person or his or her minor chil-
dren for whom he or she has not been denied physical placement
under ch. 767, and the record is otherwise accessible to the person
by law.

(83m) “Special purpose district” means a district, other than a
state governmental unit or a county, city, village, or town, that is
created to perform a particular function and whose geographic
jurisdiction is limited to some portion of this state.

(4) “State public office” has the meaning given in s. 19.42

(13), but does not include a position identified in s. 20.923 (6) (f)
to (gm).

History: 1981 c. 335; 1985 a. 26, 29, 332; 1987 a. 305; 1991 a. 39, 1991 a. 269
ss. 26pd, 33b; 1993 a. 215, 263, 491; 1995 a. 158; 1997 a. 79, 94; 1999 a. 9; 2001 a.
16; 2003 a. 47; 2005 a. 387; 2007 a. 20; 2013 a. 171, 265; 2015 a. 195, 196.

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

A study commissioned by the corporation counsel and used in various ways was
not a “draft” under sub. (2), although it was not in final form. A document prepared
other than for the originator’s personal use, although in preliminary form or marked
“draft,” is a record. Fox v. Bock, 149 Wis. 2d 403, 438 N.W.2d 589 (1989).

A settlement agreement containing a pledge of confidentiality and kept in the pos-
session of a school district’s attorney was a public record subject to public access.
Journal/Sentinel v. Shorewood School Bd. 186 Wis. 2d 443, 521 N.W.2d 165 (Ct.
App. 1994).

Individuals confined as sexually violent persons under ch. 980 are not “incarcer-
ated” under sub. (Ic). Klein v. Wisconsin Resource Center, 218 Wis. 2d 487, 582
N.W.2d 44 (Ct. App. 1998), 97-0679.

A nonprofit corporation that receives 50 percent of its funds from a municipality
or county is an authority under sub. (1) regardless of the source from which the munic-
ipality or county obtained those funds. Cavey v. Walrath, 229 Wis. 2d 105, 598
N.W.2d 240 (Ct. App. 1999), 98-0072.

A person aggrieved by a request made under the open records law has standing to
raise a challenge that the requested materials are not records because they fall within
the exception for copyrighted material under sub. (2). Under the facts of this case,
the language of sub. (2), when viewed in light of the fair use exception to copyright
infringement, applied so that the disputed materials were records within the statutory
definition. Zellner v. Cedarburg School District, 2007 W1 53, 300 Wis. 2d 290, 731
N.W.2d 240, 06-1143.

“Record” in sub. (2) and s. 19.35 (5) does not include identical copies of otherwise
available records. A copy that is not different in some meaningful way from an origi-
nal, regardless of the form of the original, is an identical copy. If a copy differs in
some significant way for purposes of responding to an open records request, then it
is not truly an identical copy, but instead a different record. Stone v. Board of Regents
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of the University of Wisconsin, 2007 WI App 223, 305 Wis. 2d 679, 741 N.W.2d 774,
06-2537.

A municipality’s independent contractor assessor was not an authority under sub.
(1) and was not a proper recipient of an open records request. In this case, only the
municipalities themselves were the “authorities” for purposes of the open records
law. Accordingly, only the municipalities were proper recipients of the relevant open
records requests. WIREdata, Inc. v. Village of Sussex, 2008 WI 69, 310 Wis. 2d 397,
751 N.W.2d 736, 05-1473.

A corporation is quasi—governmental if, based on the totality of circumstances, it
resembles a governmental corporation in function, effect, or status, requiring a case—
by—case analysis. Here, a primary consideration was that the body was funded exclu-
sively by public tax dollars or interest thereon. Additionally, its office was located
in the municipal building, it was listed on the city Web site, the city provided it with
clerical support and office supplies, all its assets revert to the city if it ceases to exist,
its books are open for city inspection, the mayor and another city official are directors,
and it had no clients other than the city. State v. Beaver Dam Area Development Cor-
poration, 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295, 06—0662.

Employees’ personal emails were not subject to disclosure in this case. Schill v.
Wisconsin Rapids School District, 2010 W1 86, 327 Wis. 2d 572, 786 N.W.2d 177,
08-0967.

Redacted portions of emails, who sent the emails, and where they were sent from
were not “purely personal” and therefore subject to disclosure. Public awareness of
who is attempting to influence public policy is essential for effective oversight of our
government. Whether a communication is sent to a public official from a source that
appears associated with a particular unit of government, a private entity, or a nonprofit
organization, or from individuals who may be associated with a specific interest or
particular area of the state, from where a communication is sent further assists the
public in understanding who is attempting to influence public policy and why. The
John K. Maclver Institute for Public Policy, Inc. v. Erpenbach, 2014 WI App 49, 354
Wis. 2d 61, 848 N.W.2d 862, 13-1187.

To be a “quasi—governmental corporation” under sub. (1) an entity must first be a
corporation. To hold that the term “quasi—governmental corporation” includes an
entity that is not a corporation would effectively rewrite the statute to eliminate the
legislature’s use of the word corporation. Wisconsin Professional Police Association,
Inc. v. Wisconsin Counties Association, 2014 WI App 106, 357 Wis. 2d 687, 855
N.W.2d 715, 14-0249.

“Notes” in sub. (2) covers a broad range of frequently created, informal writings.
Documents found to be notes in this case were mostly handwritten and at times barely
legible. They included copies of post—it notes and telephone message slips, and in
other ways appeared to reflect hurried, fragmentary, and informal writing. A few doc-
uments were in the form of draft letters, but were created for and used by the origina-
tors as part of their preparation for, or as part of their processing after, interviews that
they conducted. The Voice of Wisconsin Rapids, LLC v. Wisconsin Rapids Public
School District, 2015 WI App 53, 364 Wis. 2d 429, 867 N.W.2d 825, 14-1256.

The exception from the definition of “record” in sub. (2) of notes “prepared for the
originator’s personal use” may apply to notes that are created or used in connection
with government work and with a governmental purpose. The Voice of Wisconsin
Rapids, LLC v. Wisconsin Rapids Public School District, 2015 WI App 53, 364 Wis.
2d 429, 867 N.W.2d 825, 14-1256.

A district attorney is employed by an authority and holds a state public office and
therefore is not an “employee” within the meaning of sub. (1bg). Moustakis v. De-
partment of Justice, 2016 WI 42, 368 Wis. 2d 677, 880 N.W.2d 142, 14-1853.

“Records” must have some relation to the functions of the agency. 72 Atty. Gen.
99.

The treatment of drafts under the public records law is discussed. 77 Atty. Gen.
100.

Applying Open Records Policy to Wisconsin District Attorneys: Can Charging
Guidelines Promote Public Awareness? Mayer. 1996 WLR 295.

19.33 Legal custodians. (1) An elective official is the legal
custodian of his or her records and the records of his or her office,
but the official may designate an employee of his or her staff to act
as the legal custodian.

(2) The chairperson of a committee of elective officials, or the
designee of the chairperson, is the legal custodian of the records
of the committee.

(3) The cochairpersons of a joint committee of elective offi-
cials, or the designee of the cochairpersons, are the legal custo-
dians of the records of the joint committee.

(4) Every authority not specified in subs. (1) to (3) shall desig-
nate in writing one or more positions occupied by an officer or
employee of the authority or the unit of government of which it is
a part as a legal custodian to fulfill its duties under this subchapter.
In the absence of a designation the authority’s highest ranking
officer and the chief administrative officer, if any, are the legal
custodians for the authority. The legal custodian shall be vested
by the authority with full legal power to render decisions and carry
out the duties of the authority under this subchapter. Each author-
ity shall provide the name of the legal custodian and a description
of the nature of his or her duties under this subchapter to all
employees of the authority entrusted with records subject to the
legal custodian’s supervision.

(5) Notwithstanding sub. (4), if an authority specified in sub.
(4) or the members of such an authority are appointed by another
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authority, the appointing authority may designate a legal custo-
dian for records of the authority or members of the authority
appointed by the appointing authority, except that if such an
authority is attached for administrative purposes to another
authority, the authority performing administrative duties shall
designate the legal custodian for the authority for whom adminis-
trative duties are performed.

(6) The legal custodian of records maintained in a publicly
owned or leased building or the authority appointing the legal cus-
todian shall designate one or more deputies to act as legal custo-
dian of such records in his or her absence or as otherwise required
to respond to requests as provided in s. 19.35 (4). This subsection
does not apply to members of the legislature or to members of any
local governmental body.

(7) The designation of a legal custodian does not affect the
powers and duties of an authority under this subchapter.

(8) No elective official of a legislative body has a duty to act
as or designate a legal custodian under sub. (4) for the records of
any committee of the body unless the official is the highest rank-
ing officer or chief administrative officer of the committee or is
designated the legal custodian of the committee’s records by rule
or by law.

History: 1981 c. 335;2013 a. 171.

The right to privacy law, s. 895.50, [now s. 995.50] does not affect the duties of a
custodian of public records under s. 19.21, 1977 stats. 68 Atty. Gen. 68.

19.34 Procedural information; access times and loca-
tions. (1) Each authority shall adopt, prominently display and
make available for inspection and copying at its offices, for the
guidance of the public, a notice containing a description of its
organization and the established times and places at which, the
legal custodian under s. 19.33 from whom, and the methods
whereby, the public may obtain information and access to records
in its custody, make requests for records, or obtain copies of
records, and the costs thereof. The notice shall also separately
identify each position of the authority that constitutes a local pub-
lic office or a state public office. This subsection does not apply
to members of the legislature or to members of any local govern-
mental body.

(2) (a) Each authority which maintains regular office hours at
the location where records in the custody of the authority are kept
shall permit access to the records of the authority at all times dur-
ing those office hours, unless otherwise specifically authorized by
law.

(b) Each authority which does not maintain regular office
hours at the location where records in the custody of the authority
are kept shall:

1. Permit access to its records upon at least 48 hours’ written
or oral notice of intent to inspect or copy a record; or

2. Establish a period of at least 2 consecutive hours per week
during which access to the records of the authority is permitted.
In such case, the authority may require 24 hours’ advance written
or oral notice of intent to inspect or copy a record.

(c) An authority imposing a notice requirement under par. (b)
shall include a statement of the requirement in its notice under sub.
(1), if the authority is required to adopt a notice under that subsec-
tion.

(d) If arecord of an authority is occasionally taken to a location
other than the location where records of the authority are regularly
kept, and the record may be inspected at the place at which records
of the authority are regularly kept upon one business day’s notice,
the authority or legal custodian of the record need not provide
access to the record at the occasional location.

History: 1981 c. 335; 2003 a. 47;2013 a. 171.
NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

19.345 Time computation. In ss. 19.33 to 19.39, when a
time period is provided for performing an act, whether the period
is expressed in hours or days, the whole of Saturday, Sunday, and
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any legal holiday, from midnight to midnight, shall be excluded
in computing the period.
History: 2003 a. 47.

NOTE: 2003 Wis. Act 47, which creates this section, contains extensive
explanatory notes.

19.35 Access to records; fees. (1) RIGHT TO INSPECTION.
(a) Except as otherwise provided by law, any requester has a right
to inspect any record. Substantive common law principles con-
struing the right to inspect, copy or receive copies of records shall
remain in effect. The exemptions to the requirement of a govern-
mental body to meet in open session under s. 19.85 are indicative
of public policy, but may be used as grounds for denying public
access to a record only if the authority or legal custodian under s.
19.33 makes a specific demonstration that there is a need to
restrict public access at the time that the request to inspect or copy
the record is made.

(am) In addition to any right under par. (a), any requester who
is an individual or person authorized by the individual has a right
to inspect any personally identifiable information pertaining to the
individual in a record containing personally identifiable informa-
tion that is maintained by an authority and to make or receive a
copy of any such information. The right to inspect or copy infor-
mation in a record under this paragraph does not apply to any of
the following:

1. Any record containing personally identifiable information
that is collected or maintained in connection with a complaint,
investigation or other circumstances that may lead to an enforce-
ment action, administrative proceeding, arbitration proceeding or
court proceeding, or any such record that is collected or main-
tained in connection with such an action or proceeding.

2. Any record containing personally identifiable information
that, if disclosed, would do any of the following:

a. Endanger an individual’s life or safety.

b. Identify a confidential informant.

c. Endanger the security, including the security of the popula-
tion or staff, of any state prison under s. 302.01, jail, as defined in
s. 165.85 (2) (bg), juvenile correctional facility, as defined in s.
938.02 (10p), secured residential care center for children and
youth, as defined in s. 938.02 (15g), mental health institute, as
defined in s. 51.01 (12), center for the developmentally disabled,
as defined in s. 51.01 (3), or facility, specified under s. 980.065,
for the institutional care of sexually violent persons.

d. Compromise the rehabilitation of a person in the custody
of the department of corrections or detained in a jail or facility
identified in subd. 2. c.

2m. The actual address, as defined in s. 165.68 (1) (b), of a
participant in the program established in s. 165.68.

3. Any record that is part of a records series, as defined in s.
19.62 (7), that is not indexed, arranged or automated in a way that
the record can be retrieved by the authority maintaining the
records series by use of an individual’s name, address or other
identifier.

(b) Except as otherwise provided by law, any requester has a
right to inspect a record and to make or receive a copy of a record.
If a requester appears personally to request a copy of a record that
permits copying, the authority having custody of the record may,
at its option, permit the requester to copy the record or provide the
requester with a copy substantially as readable as the original.

(c) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is in the form of a comprehensible audio recording a copy
of the recording substantially as audible as the original. The
authority may instead provide a transcript of the recording to the
requester if he or she requests.

(d) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is in the form of a video recording a copy of the recording
substantially as good as the original.
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(e) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is not in a readily comprehensible form a copy of the infor-
mation contained in the record assembled and reduced to written
form on paper.

(em) If an authority receives a request to inspect or copy a
record that is in handwritten form or a record that is in the form of
a voice recording which the authority is required to withhold or
from which the authority is required to delete information under
s. 19.36 (8) (b) because the handwriting or the recorded voice
would identify an informant, the authority shall provide to the
requester, upon his or her request, a transcript of the record or the
information contained in the record if the record or information is
otherwise subject to public inspection and copying under this sub-
section.

(f) Notwithstanding par. (b) and except as otherwise provided
by law, any requester has a right to inspect any record not specified
in pars. (c) to (e) the form of which does not permit copying. If
a requester requests permission to photograph the record, the
authority having custody of the record may permit the requester
to photograph the record. If a requester requests that a photograph
of the record be provided, the authority shall provide a good qual-
ity photograph of the record.

(g) Paragraphs (a) to (c), (e) and (f) do not apply to a record
which has been or will be promptly published with copies offered
for sale or distribution.

(h) A request under pars. (a) to (f) is deemed sufficient if it rea-
sonably describes the requested record or the information
requested. However, a request for a record without a reasonable
limitation as to subject matter or length of time represented by the
record does not constitute a sufficient request. A request may be
made orally, but a request must be in writing before an action to
enforce the request is commenced under s. 19.37.

(1) Except as authorized under this paragraph, no request under
pars. (2) and (b) to (f) may be refused because the person making
the request is unwilling to be identified or to state the purpose of
the request. Except as authorized under this paragraph, no request
under pars. (a) to (f) may be refused because the request is
received by mail, unless prepayment of a fee is required under sub.
(3) (f). A requester may be required to show acceptable identifica-
tion whenever the requested record is kept at a private residence
or whenever security reasons or federal law or regulations so
require.

() Notwithstanding pars. (a) to (f), a requester shall comply
with any regulations or restrictions upon access to or use of infor-
mation which are specifically prescribed by law.

(k) Notwithstanding pars. (a), (am), (b) and (f), a legal custo-
dian may impose reasonable restrictions on the manner of access
to an original record if the record is irreplaceable or easily dam-
aged.

(L) Except as necessary to comply with pars. (c) to (e) or s.
19.36 (6), this subsection does not require an authority to create
a new record by extracting information from existing records and
compiling the information in a new format.

(2) FaciLimies. The authority shall provide any person who is
authorized to inspect or copy a record under sub. (1) (a), (am), (b)
or (f) with facilities comparable to those used by its employees to
inspect, copy and abstract the record during established office
hours. An authority is not required by this subsection to purchase
or lease photocopying, duplicating, photographic or other equip-
ment or to provide a separate room for the inspection, copying or
abstracting of records.

(3) FEES. (a) An authority may impose a fee upon the
requester of a copy of a record which may not exceed the actual,
necessary and direct cost of reproduction and transcription of the
record, unless a fee is otherwise specifically established or autho-
rized to be established by law.

(b) Except as otherwise provided by law or as authorized to be
prescribed by law an authority may impose a fee upon the
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requester of a copy of a record that does not exceed the actual, nec-
essary and direct cost of photographing and photographic pro-
cessing if the authority provides a photograph of a record, the form
of which does not permit copying.

(c) Except as otherwise provided by law or as authorized to be
prescribed by law, an authority may impose a fee upon a requester
for locating a record, not exceeding the actual, necessary and
direct cost of location, if the cost is $50 or more.

(d) An authority may impose a fee upon a requester for the
actual, necessary and direct cost of mailing or shipping of any
copy or photograph of a record which is mailed or shipped to the
requester.

(e) An authority may provide copies of a record without charge
or at a reduced charge where the authority determines that waiver
or reduction of the fee is in the public interest.

(f) An authority may require prepayment by a requester of any
fee or fees imposed under this subsection if the total amount
exceeds $5. If the requester is a prisoner, as defined in s. 301.01
(2), or is a person confined in a federal correctional institution
located in this state, and he or she has failed to pay any fee that was
imposed by the authority for a request made previously by that
requester, the authority may require prepayment both of the
amount owed for the previous request and the amount owed for the
current request.

(g) Notwithstanding par. (a), if a record is produced or col-
lected by a person who is not an authority pursuant to a contract
entered into by that person with an authority, the authorized fees
for obtaining a copy of the record may not exceed the actual, nec-
essary, and direct cost of reproduction or transcription of the
record incurred by the person who makes the reproduction or tran-
scription, unless a fee is otherwise established or authorized to be
established by law.

(4) TIME FOR COMPLIANCE AND PROCEDURES. (a) Each author-
ity, upon request for any record, shall, as soon as practicable and
without delay, either fill the request or notify the requester of the
authority’s determination to deny the request in whole or in part
and the reasons therefor.

(b) If a request is made orally, the authority may deny the
request orally unless a demand for a written statement of the rea-
sons denying the request is made by the requester within 5 busi-
ness days of the oral denial. If an authority denies a written request
in whole or in part, the requester shall receive from the authority
a written statement of the reasons for denying the written request.
Every written denial of a request by an authority shall inform the
requester that if the request for the record was made in writing,
then the determination is subject to review by mandamus under s.
19.37 (1) or upon application to the attorney general or a district
attorney.

(c) If an authority receives a request under sub. (1) (a) or (am)
from an individual or person authorized by the individual who
identifies himself or herself and states that the purpose of the
request is to inspect or copy a record containing personally identi-
fiable information pertaining to the individual that is maintained
by the authority, the authority shall deny or grant the request in
accordance with the following procedure:

1. The authority shall first determine if the requester has a
right to inspect or copy the record under sub. (1) (a).

2. If the authority determines that the requester has a right to
inspect or copy the record under sub. (1) (a), the authority shall
grant the request.

3. If the authority determines that the requester does not have
a right to inspect or copy the record under sub. (1) (a), the authority
shall then determine if the requester has a right to inspect or copy
the record under sub. (1) (am) and grant or deny the request
accordingly.

(5) RECORD DESTRUCTION. No authority may destroy any
record at any time after the receipt of a request for inspection or
copying of the record under sub. (1) until after the request is
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granted or until at least 60 days after the date that the request is
denied or, if the requester is a committed or incarcerated person,
until at least 90 days after the date that the request is denied. If an
authority receives written notice that an action relating to a record
has been commenced under s. 19.37, the record may not be
destroyed until after the order of the court in relation to such
record is issued and the deadline for appealing that order has
passed, or, if appealed, until after the order of the court hearing the
appeal is issued. If the court orders the production of any record
and the order is not appealed, the record may not be destroyed until
after the request for inspection or copying is granted.

(6) ELECTIVE OFFICIAL RESPONSIBILITIES. No elective official
is responsible for the record of any other elective official unless
he or she has possession of the record of that other official.

(7) LOCAL INFORMATION TECHNOLOGY AUTHORITY RESPONSI-
BILITY FOR LAW ENFORCEMENT RECORDS. (a) In this subsection:

1. “Law enforcement agency” has the meaning given s.
165.83 (1) (b).

2. “Law enforcement record” means a record that is created
or received by a law enforcement agency and that relates to an
investigation conducted by a law enforcement agency or a request
for a law enforcement agency to provide law enforcement ser-
vices.

3. “Local information technology authority” means a local
public office or local governmental unit whose primary function
is information storage, information technology processing, or
other information technology usage.

(b) For purposes of requests for access to records under sub.
(1), a local information technology authority that has custody of
a law enforcement record for the primary purpose of information
storage, information technology processing, or other information
technology usage is not the legal custodian of the record. For such
purposes, the legal custodian of a law enforcement record is the
authority for which the record is stored, processed, or otherwise
used.

(c) A local information technology authority that receives a
request under sub. (1) for access to information in a law enforce-
ment record shall deny any portion of the request that relates to
information in a local law enforcement record.

History: 1981 c. 335,391; 1991 a. 39, 1991 a. 269 ss. 34am, 40am; 1993 a. 93;
1995 a.77,158; 1997 a. 94, 133; 1999 a. 9; 2001 a. 16;2005 a. 344; 2009 a. 259, 370;
2013 a. 171; 2015 a. 356.

NOTE: The following annotations relate to public records statutes in effect
prior to the creation of s. 19.35 by ch. 335, laws of 1981.

A mandamus petition to inspect a county hospital’s statistical, administrative, and
other records not identifiable with individual patients, states a cause of action under
this section. State ex rel. Dalton v. Mundy, 80 Wis. 2d 190, 257 N.W.2d 877 (1977).

Police daily arrest lists must be open for public inspection. Newspapers, Inc. v.
Breier, 89 Wis. 2d 417, 279 N.W.2d 179 (1979).

This section is a statement of the common law rule that public records are open to
public inspection subject to common law limitations. Section 59.14 [now 59.20 (3)]
is a legislative declaration granting persons who come under its coverage an absolute
right of inspection subject only to reasonable administrative regulations. State ex rel.
Bilder v. Town of Delavan, 112 Wis. 2d 539, 334 N.W.2d 252 (1983).

A newspaper had the right to intervene to protect its right to examine sealed court
files. State ex rel. Bilder v. Town of Delavan 112 Wis. 2d 539, 334 N.W.2d 252
(1983).

Examination of birth records cannot be denied simply because the examiner has
a commercial purpose. 58 Atty. Gen. 67.

Consideration of a resolution is a formal action of an administrative or minor gov-
erning body. When taken in a proper closed session, the resolution and result of the
vote must be made available for public inspection absent a specific showing that the
public interest would be adversely affected. 60 Atty. Gen. 9.

Inspection of public records obtained under official pledges of confidentiality may
be denied if: 1) a clear pledge has been made in order to obtain the information; 2)
the pledge was necessary to obtain the information; and 3) the custodian determines
that the harm to the public interest resulting from inspection would outweigh the pub-
lic interest in full access to public records. The custodian must permit inspection of
information submitted under an official pledge of confidentiality if the official or
agency had specific statutory authority to require its submission. 60 Atty. Gen. 284.

The right to inspection and copying of public records in decentralized offices is dis-
cussed. 61 Atty. Gen. 12.

Public records subject to inspection and copying by any person would include a
list of students awaiting a particular program in a VTAE (technical college) district
school. 61 Atty. Gen. 297.

The investment board can only deny members of the public from inspecting and
copying portions of the minutes relating to the investment of state funds and docu-
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ments pertaining thereto on a case—by—case basis if valid reasons for denial exist and
are specially stated. 61 Atty. Gen. 361.

Matters and documents in the possession or control of school district officials con-
taining information concerning the salaries, including fringe benefits, paid to individ-
ual teachers are matters of public record. 63 Atty. Gen. 143.

The department of administration probably had authority under s. 19.21 (1) and
(2), 1973 stats., to provide a private corporation with camera—ready copy of session
laws that is the product of a printout of computer stored public records if the costs are
minimal. The state cannot contract on a continuing basis for the furnishing of this
service. 63 Atty. Gen. 302.

The scope of the duty of the governor to allow members of the public to examine
and copy public records in his custody is discussed. 63 Atty. Gen. 400.

The public’s right to inspect land acquisition files of the department of natural
resources is discussed. 63 Atty. Gen. 573.

Financial statements filed in connection with applications for motor vehicle deal-
ers” and motor vehicle salvage dealers’ licenses are public records, subject to limita-
tions. 66 Atty. Gen. 302.

Sheriff’s radio logs, intradepartmental documents kept by the sheriff, and blood
test records of deceased automobile drivers in the hands of the sheriff are public
records, subject to limitations. 67 Atty. Gen. 12.

Plans and specifications filed under s. 101.12 are public records and are available
for public inspection. 67 Atty. Gen. 214.

Under s. 19.21 (1), district attorneys must indefinitely preserve papers of a docu-
mentary nature evidencing activities of prosecutor’s office. 68 Atty. Gen. 17.

The right to examine and copy computer—stored information is discussed. 68 Atty.
Gen. 231.

After the transcript of court proceedings is filed with the clerk of court, any person
may examine or copy the transcript. 68 Atty. Gen. 313.

NOTE: The following annotations relate to s. 19.35.

Although a meeting was properly closed, in order to refuse inspection of records
of the meeting, the custodian was required by sub. (1) (a) to state specific and suffi-
cient public policy reasons why the public’s interest in nondisclosure outweighed the
right of inspection. Oshkosh Northwestern Co. v. Oshkosh Library Board, 125 Wis.
2d 480, 373 N.W.2d 459 (Ct. App. 1985).

Courts must apply the open records balancing test to questions involving disclo-
sure of court records. The public interests favoring secrecy must outweigh those
favoring disclosure. C. L. v. Edson, 140 Wis. 2d 168, 409 N.W.2d 417 (Ct. App.
1987).

Public records germane to pending litigation were available under this section even
though the discovery cutoff deadline had passed. State ex rel. Lank v. Rzentkowski,
141 Wis. 2d 846, 416 N.W.2d 635 (Ct. App. 1987).

To upheld a custodian’s denial of access, an appellate court will inquire whether
the trial court made a factual determination supported by the record of whether docu-
ments implicate a secrecy interest, and, if so, whether the secrecy interest outweighs
the interests favoring release. Milwaukee Journal v. Call, 153 Wis. 2d 313, 450
N.W.2d 515 (Ct. App. 1989).

That releasing records would reveal a confidential informant’s identity was a
legally specific reason for denial of a records request. The public interest in not
revealing the informant’s identity outweighed the public interest in disclosure of the
records. Mayfair Chrysler—Plymouth v. Baldarotta, 162 Wis. 2d 142, 469 N.W.2d
638 (1991).

Items subject to examination under s. 346.70 (4) (f) may not be withheld by the pro-
secution under a common law rule that investigative material may be withheld from
a criminal defendant. State ex rel. Young v. Shaw, 165 Wis. 2d 276,477 N.W.2d 340
(Ct. App. 1991).

Prosecutors’ files are exempt from public access under the common law. State ex
rel. Richards v. Foust, 165 Wis. 2d 429, 477 N.W.2d 608 (1991).

Records relating to pending claims against the state under s. 893.82 need not be
disclosed under s. 19.35. Records of non—pending claims must be disclosed unless
an in camera inspection reveals that the attorney—client privilege would be violated.
George v. Record Custodian, 169 Wis. 2d 573, 485 N.W.2d 460 (Ct. App. 1992).

The public records law confers no exemption as of right on indigents from payment
of fees under sub. (3). George v. Record Custodian, 169 Wis. 2d 573, 485 N.W.2d
460 (Ct. App. 1992).

The denial of a prisoner’s information request regarding illegal behavior by guards
on the grounds that it could compromise the guards’ effectiveness and subject them
to harassment was insufficient. State ex. rel. Ledford v. Turcotte, 195 Wis. 2d 244,
536 N.W.2d 130 (Ct. App. 1995), 94-2710.

The amount of prepayment required for copies may be based on a reasonable esti-
mate. State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 538 N.W.2d 608 (Ct. App.
1995), 94-1861.

The Foust decision does not automatically exempt all records stored in a closed
prosecutorial file. The exemption is limited to material actually pertaining to the pro-
secution. Nichols v. Bennett, 199 Wis. 2d 268, 544 N.W.2d 428 (1996), 93-2480.

Department of Regulation and Licensing test scores were subject to disclosure
under the open records law. Munroe v. Braatz, 201 Wis. 2d 442, 549 N.W.2d 452 (Ct.
App. 1996), 95-2557.

Subs. (1) (i) and (3) () did not permit a demand for prepayment of $1.29 in
response to a mail request for a record. Borzych v. Paluszcyk, 201 Wis. 2d 523, 549
N.W.2d 253 (Ct. App. 1996), 95-1711.

An agency cannot promulgate an administrative rule that creates an exception to
the open records law. Chavala v. Bubolz, 204 Wis. 2d 82, 552 N.W.2d 892 (Ct. App.
1996), 95-3120.

While certain statutes grant explicit exceptions to the open records law, many stat-
utes set out broad categories of records not open to an open records request. A custo-
dian faced with such a broad statute must state with specificity a public policy reason
for refusing to release the requested record. Chavala v. Bubolz, 204 Wis. 2d 82, 552
N.W.2d 892 (Ct. App. 1996), 95-3120.

The custodian is not authorized to comply with an open records request at some
unspecified date in the future. Such a response constitutes a denial of the request.
WTMLJ, Inc. v. Sullivan, 204 Wis. 2d 452, 555 N.W.2d 125 (Ct. App. 1996), 96-0053.
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Subject to the redaction of officers’ home addresses and supervisors’ conclusions
and recommendations regarding discipline, police records regarding the use of
deadly force were subject to public inspection. State ex rel. Journal/Sentinel, Inc. v.
Arreola, 207 Wis. 2d 496, 558 N.W.2d 670 (Ct. App. 1996), 95-2956.

A public school student’s interim grades are pupil records specifically exempted
from disclosure under s. 118.125. If records are specifically exempted from disclo-
sure, failure to specifically state reasons for denying an open records request for those
records does not compel disclosure of those records. State ex rel. Blum v. Board of
Education, 209 Wis. 2d 377, 565 N.W.2d 140 (Ct. App. 1997), 96—0758.

Requesting a copy of 180 hours of audiotape of “911” calls, together with a tran-
scription of the tape and log of each transmission received, was a request without
“reasonable limitation” and was not a “sufficient request” under sub. (1) (h). Schop-
per v. Gehring, 210 Wis. 2d 208, 565 N.W.2d 187 (Ct. App. 1997), 96-2782.

If the requested information is covered by an exempting statute that does not
require a balancing of public interests, there is no need for a custodian to conduct such
a balancing. Written denial claiming a statutory exception by citing the specific stat-
ute or regulation is sufficient. State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 586
N.W.2d 36 (Ct. App. 1998), 97-3356.

Protecting persons who supply information or opinions about an inmate to the
parole commission is a public interest that may outweigh the public interest in access
to documents that could identify those persons. State ex rel. Bergmann v. Faust, 226
Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999), 98-2537.

Sub. (1) (b) gives the record custodian, and not the requester, the choice of how a
record will be copied. The requester cannot elect to use his or her own copying equip-
ment without the custodian’s permission. Grebner v. Schiebel, 2001 WI App 17, 240
Wis. 2d 551, 624 N.W.2d 892, 00—1549.

Requests for university admissions records focusing on test scores, class rank,
grade point average, race, gender, ethnicity, and socio—economic background was not
a request for personally identifiable information, and release was not barred by fed-
eral law or public policy. That the requests would require the university to redact
information from thousands of documents under s. 19.36 (6) did not essentially
require the university to create new records and, as such, did not provide grounds for
denying the request under s. 19.35 (1) (L). Osborn v. Board of Regents of the Univer-
sity of Wisconsin System, 2002 W1 83, 254 Wis. 2d 266, 647 N.W.2d 158, 00-2861.

The police report of a closed investigation regarding a teacher’s conduct that did
not lead either to an arrest, prosecution, or any administrative disciplinary action, was
subject to release. Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d
811, 01-0197.

‘When a requested item is a public record under the open records law, and there is
no statutory or common law exception, the open records law applies and the presump-
tion of openness attaches to the record. The court must then decide whether that pre-
sumption can be overcome by a public policy favoring non—disclosure of the record.
The fundamental question is whether there is harm to a public interest that outweighs
the public interest in inspection of the record. A balancing test is applied on a case—
by—case basis. If the harm to the public interest caused by release overrides the public
interest in release, the inspection of the record may be prevented in spite of the general
policy of openness. Linzmeyer v. Forcey, 2002 WI 84, 646 NW 2d 811, 254 Wis. 2d
306, 01-0197.

The John Doe statute, s. 968.26, which authorizes secrecy in John Doe proceed-
ings, is a clear statement of legislative policy and constitutes a specific exception to
the public records law. On review of a petition for a writ stemming from a secret John
Doe proceeding, the court of appeals may seal parts of a record in order to comply
with existing secrecy orders issued by the John Doe judge. Unnamed Persons Num-
bers 1, 2, and 3 v. State, 2003 WI 30, 260 Wis. 2d 653, 660 N.W.2d 260, 01-3220.

Sub. (1) (am) is not subject to a balancing of interests. Therefore, the exceptions
to sub. (1) (am) should not be narrowly construed. A requester who does not qualify
for access to records under sub. (1) (am) will always have the right to seek records
under sub. (1) (a), in which case the records custodian must determine whether the
requested records are subject to a statutory or common law exception, and if not
whether the strong presumption favoring access and disclosure is overcome by some
even stronger public policy favoring limited access or nondisclosure determined by
applying a balancing test. Hempel v. City of Baraboo, 2005 W1 120, 284 Wis. 2d 162,
699 N.W.2d 551, 03-0500.

Sub. (1) (a) does not mandate that, when a meeting is closed under s. 19.85, all
records created for or presented at the meeting are exempt from disclosure. The court
must still apply the balancing test articulated in Linzmeyer. Zellner v. Cedarburg
School District, 2007 WI 53, 300 Wis. 2d 290, 731 N.W.2d 240, 06—1143.

A general request does not trigger the sub. (4) (c) review sequence. Sub. (4) (c)
recites the procedure to be employed if an authority receives a request under sub. (1)
(a) or (am). An authority is an entity having custody of a record. The definition does
not include a reviewing court. Seifert v. School District of Sheboygan Falls, 2007 WI
App 207, 305 Wis. 2d 582, 740 N.W.2d 177, 06—2071.

The open records law cannot be used to circumvent established principles that
shield attorney work product, nor can it be used as a discovery tool. The presumption
of access under sub. (1) (a) is defeated because the attorney work product qualifies
under the “otherwise provided by law” exception. Seifert v. School District of She-
boygan Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177, 06-2071.

Sub. (1) (am) 1. plainly allows a records custodian to deny access to one who is,
in effect, a potential adversary in litigation or other proceeding unless or until
required to do so under the rules of discovery in actual litigation. The balancing of
interests under sub. (1) (a) must include examining all the relevant factors in the con-
text of the particular circumstances and may include the balancing the competing
interests consider sub. (1) (am) 1. when evaluating the entire set of facts and making
its specific demonstration of the need for withholding the records. Seifert v. School
District of Sheboygan Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177,
06-2071.

The sub. (1) (am) analysis is succinct. There is no balancing. There is no require-
ment that the investigation be current for the exemption for records “collected or
maintained in connection with a complaint, investigation or other circumstances that
may lead to . . . [a] court proceeding” to apply. Seifert v. School District of Sheboygan
Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177, 06-2071.

“Record” in sub. (5) and s. 19.32 (2) does not include identical copies of otherwise
available records. A copy that is not different in some meaningful way from an origi-
nal, regardless of the form of the original, is an identical copy. If a copy differs in
some significant way for purposes of responding to an open records request, then it
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is not truly an identical copy, but instead a different record. Stone v. Board of Regents
of the University of Wisconsin, 2007 WI App 223,305 Wis. 2d 679, 741 N.W.2d 774,
06-2537.

Schopper does not permit a records custodian to deny a request based solely on the
custodian’s assertion that the request could reasonably be narrowed, nor does Schop-
per require that the custodian take affirmative steps to limit the search as a prerequi-
site to denying a request under sub. (1) (h). The fact that the request may result in the
generation of a large volume of records is not, in itself, a sufficient reason to deny a
request as not properly limited, but at some point, an overly broad request becomes
sufficiently excessive to warrant rejection under sub. (1) (h). Gehl v. Connors, 2007
WI App 238, 306 Wis. 2d 247, 742 N.W.2d 530, 06—2455.

The public records law addresses the duty to disclose records; it does not address
the duty to retain records. An agency’s alleged failure to keep sought—after records
may not be attacked under the public records law. Section 19.21 relates to records
retention and is not a part of the public records law. Gehl v. Connors, 2007 WI App
238, 306 Wis. 2d 247, 742 N.W.2d 530, 06-2455.

Foust held that a common law categorical exception exists for records in the cus-
tody of a district attorney’s office, not for records in the custody of a law enforcement
agency. A sheriff’s department is legally obligated to provide public access to records
in its possession, which cannot be avoided by invoking a common law exception that
is exclusive to the records of another custodian. That the same record was in the cus-
tody of both the law enforcement agency and the district attorney does not change the
outcome. To the extent that a sheriff’s department can articulate a policy reason why
the public interest in disclosure is outweighed by the interest in withholding the par-
ticular record it may properly deny access. Portage Daily Register v. Columbia Co.
Sheriff’s Department, 2008 WI App 30, 308 Wis. 2d 357, 746 N.W.2d 525, 07-0323.

When requests are complex, municipalities should be afforded reasonable latitude
in time for their responses. An authority should not be subjected to the burden and
expense of a premature public records lawsuit while it is attempting in good faith to
respond, or to determine how to respond, to a request. What constitutes a reasonable
time for a response by an authority depends on the nature of the request, the staff and
other resources available to the authority to process the request, the extent of the
request, and other related considerations. WIREdata, Inc. v. Village of Sussex, 2008
WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473.

Employees’ personal emails were not subject to disclosure in this case. Schill v.
Wisconsin Rapids School District, 2010 W1 86, 327 Wis. 2d 572, 786 N.W.2d 177,
08-0967.

Under sub. (3) the legislature provided four tasks for which an authority may
impose fees on a requester: “reproduction and transcription,” “photographing and
photographic processing,” “locating,” and “mailing or shipping.” For each task, an
authority is permitted to impose a fee that does not exceed the “actual, necessary and
direct” cost of the task. The process of redacting information from a record does not
fit into any of the four statutory tasks. Milwaukee Journal Sentinel v. City of Milwau-
kee, 2012 WI 65, 341 Wis. 2d 607, 815 N.W.2d 367, 11-1112.

Redacted portions of emails, who sent the emails, and where they were sent from
were not “purely personal” and therefore subject to disclosure. Public awareness of
who is attempting to influence public policy is essential for effective oversight of our
government. Whether a communication is sent to a public official from a source that
appears associated with a particular unit of government, a private entity, or a nonprofit
organization, or from individuals who may be associated with a specific interest or
particular area of the state, from where a communication is sent further assists the
public in understanding who is attempting to influence public policy and why. The
John K. Maclver Institute for Public Policy, Inc. v. Erpenbach, 2014 W1 App 49, 354
Wis. 2d 61, 848 N.W.2d 862, 13-1187.

The record requester’s identity was relevant in this case. As a general proposition,
the identity and purpose of the requester of public records is not a part of the balancing
test to be applied in determining whether to release records. However, the determina-
tion of whether there is a safety concern that outweighs the presumption of disclosure
is a fact—intensive inquiry determined on a case—by—case basis. Ardell v. Milwaukee
Board of School Directors, 2014 WI App 66, 354 Wis. 2d 471, 849 N.W.2d 894,
13-1650.

In the present case, although the defendant commission’s responses did not state
that no record existed, that omission did not impair the court’s ability to determine
whether a statutory exemption to disclosure applied. Under the facts of the case, the
defendant commission lawfully denied the plaintiff newspaper’s request because no
responsive record existed at the time of the request. The Journal Times v. City of
Racine Board of Police and Fire Commissioners, 2015 WI 56, 362 Wis. 2d 577, 866
N.W.2d 563, 13-1715.

Sub. (4) (a) does not requires immediate disclosure of a record. It allows a custo-
dian a reasonable amount of time to respond to a public records request. The Journal
Times v. City of Racine Board of Police and Fire Commissioners, 2015 WI 56, 362
Wis. 2d 577, 866 N.W.2d 563, 13-1715.

There is no obligation to create a record in response to an open records request and
arequester is not entitled to the release of information in response to a public records
request. The Journal Times v. City of Racine Board of Police and Fire Commission-
ers, 2015 WI 56, 362 Wis. 2d 577, 866 N.W.2d 563, 13-1715.

The question asked by the balancing test is whether there is a risk to the public if
information is released, not whether there is a risk to an individual if the information
is released. Voces de la Frontera, Inc. v. Clarke, 2016 WI App 39, 369 Wis. 2d 103,
880 N.W.2d 417, 15-1152.

Reversed on other grounds. Voces de la Frontera, Inc. v. Clarke, 2017 WI 16, 373
Wis. 2d 348, 891 N.W.2d 803, 15-1152.

In applying the balancing test to a requested video in this case, the court concluded
that the public interest in preventing release of specific police and prosecution strate-
gies and techniques being taught and used in Wisconsin outweighed the general leg-
islative presumption that public records should be disclosed. Because the video con-
sisted almost entirely of police tactics and specific prosecution strategies in cases
involving sexual exploitation of children, disclosure would result in public harm —
if local criminals learn the specific techniques and procedures used by police and
prosecutors, the disclosed information could be used to circumvent the law. The pub-
lic policy factors favoring nondisclosure thus overcame the presumption in favor of
disclosure. Democratic Party of Wisconsin v. Department of Justice, 2016 WI 100,
372 Wis. 2d 460, 888 N.W.2d 584, 14-2536.

The context of the records’ request, although not always relevant, was considered
in this case. By asserting that, upon information and belief, several or all of the
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requested tapes in this case may have included offensive racial remarks and ethnic
slurs, including but not limited to stereotyped accents, as well as sexist remarks, made
by the attorney general when he was a district attorney, the language of the Demo-
cratic Party’s petition in this case for a writ of mandamus suggested a partisan purpose
underlying the request. When weighed against the likely harm to law enforcement’s
efforts to capture and convict sexual predators who target children, the justification
offered for the request clearly did not tip the balance toward releasing the requested
records. Democratic Party of Wisconsin v. Department of Justice, 2016 WI 100, 372
Wis. 2d 460, 888 N.W.2d 584, 14-2536.

The common law exception to disclosure for a prosecutor’s case files, discussed
in Foust, applied in this case. Under Foust, a district attorney’s closed files were not
subject to the public records law based on the broad discretion a district attorney has
in charging, the confidential nature of the contents of a file, and the threat disclosure
poses to the orderly administration of justice. In this case, the prosecutor in charge
of a sex extortion case discussed his thought processes for charging and walked
through the case in a recorded educational presentation for prosecutors. The presen-
tation was in great respect the oral equivalent of a prosecutor’s closed case file.
Democratic Party of Wisconsin v. Department of Justice, 2016 WI 100, 372 Wis. 2d
460, 888 N.W.2d 584, 14-2536.

A video requested in this case discussed the victims of a sex extortion case and the
devastating impact of those crimes. Disclosing the recording would have reignited
interest in the case and allowed identification in the same way it occurred the first time
around. There was sufficient factual detail in the recording to easily connect the dots
to identify the dozens of victims, who would have been re—traumatized should this
case have resulted in a repeat exposure of their identities almost a decade after those
events occurred. Disclosure leading to revictimization would have run afoul of Wis-
consin’s constitutional commitment to treating victims with “fairness, dignity and
respect for their privacy” under Article I, section 9m, of the Wisconsin Constitution.
Democratic Party of Wisconsin v. Department of Justice, 2016 WI 100, 372 Wis. 2d
460, 888 N.W.2d 584, 14-2536.

A custodian may not require a requester to pay the cost of an unrequested certifica-
tion. Unless the fee for copies of records is established by law, a custodian may not
charge more than the actual and direct cost of reproduction. 72 Atty. Gen. 36.

Copying fees, but not location fees, may be imposed on a requester for the cost of
a computer run. 72 Atty. Gen. 68.

The fee for copying public records is discussed. 72 Atty. Gen. 150.

Public records relating to employee grievances are not generally exempt from dis-
closure. Nondisclosure must be justified on a case—by—case basis. 73 Atty. Gen. 20.

The disclosure of an employee’s birthdate, sex, ethnic heritage, and handicapped
status is discussed. 73 Atty. Gen. 26.

The department of regulation and licensing may refuse to disclose records relating
to complaints against health care professionals while the matters are merely “under
investigation.” Good faith disclosure of the records will not expose the custodian to
liability for damages. Prospective continuing requests for records are not contem-
plated by public records law. 73 Atty. Gen. 37.

Prosecutors’ case files are exempt from disclosure. 74 Atty. Gen. 4.

The relationship between the public records law and pledges of confidentiality in
settlement agreements is discussed. 74 Atty. Gen. 14.

A computerized compilation of bibliographic records is discussed in relation to
copyright law; a requester is entitled to a copy of a computer tape or a printout of
information on the tape. 75 Atty. Gen. 133 (1986).

Ambulance records relating to medical history, condition, or treatment are confi-
dential while other ambulance call records are subject to disclosure under the public
records law. 78 Atty. Gen. 71.

Courts are likely to require disclosure of legislators’ mailing and distribution lists
absent a factual showing that the public interest in withholding the records outweighs
the public interest in their release. OAG 2-03.

If a legislator custodian decides that a mailing or distribution list compiled and used
for official purposes must be released under the public records statute, the persons
whose names, addresses or telephone numbers are contained on the list are not enti-
tled to notice and the opportunity to challenge the decision prior to release of the
record. OAG 2-03.

Access Denied: How Woznicki v. Erickson Reversed the Statutory Presumption of
Openness in the Wisconsin Open Records Law. Munro. 2002 WLR 1197.

19.356 Notice to record subject; right of action.
(1) Except as authorized in this section or as otherwise provided
by statute, no authority is required to notify a record subject prior
to providing to a requester access to a record containing informa-
tion pertaining to that record subject, and no person is entitled to
judicial review of the decision of an authority to provide a
requester with access to a record.

(2) (a) Except as provided in pars. (b) to (d) and as otherwise
authorized or required by statute, if an authority decides under s.
19.35 to permit access to a record specified in this paragraph, the
authority shall, before permitting access and within 3 days after
making the decision to permit access, serve written notice of that
decision on any record subject to whom the record pertains, either
by certified mail or by personally serving the notice on the record
subject. The notice shall briefly describe the requested record and
include a description of the rights of the record subject under subs.
(3) and (4). This paragraph applies only to the following records:

1. A record containing information relating to an employee
that is created or kept by the authority and that is the result of an
investigation into a disciplinary matter involving the employee or
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19.356

possible employment-related violation by the employee of a stat-
ute, ordinance, rule, regulation, or policy of the employee’s
employer.

2. A record obtained by the authority through a subpoena or
search warrant.

3. A record prepared by an employer other than an authority,
if that record contains information relating to an employee of that
employer, unless the employee authorizes the authority to provide
access to that information.

(b) Paragraph (a) does not apply to an authority who provides
access to a record pertaining to an employee to the employee who
is the subject of the record or to his or her representative to the
extent required under s. 103.13 or to a recognized or certified col-
lective bargaining representative to the extent required to fulfill a
duty to bargain or pursuant to a collective bargaining agreement
under ch. 111.

(c) Paragraph (a) does not apply to access to a record produced
in relation to a function specified in s. 106.54 or 230.45 or subch.
II of ch. 111 if the record is provided by an authority having
responsibility for that function.

(d) Paragraph (a) does not apply to the transfer of a record by
the administrator of an educational agency to the state superinten-
dent of public instruction under s. 115.31 (3) (a).

(3) Within 5 days after receipt of a notice under sub. (2) (a),
a record subject may provide written notification to the authority
of his or her intent to seek a court order restraining the authority
from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2) (a),
a record subject may commence an action seeking a court order
to restrain the authority from providing access to the requested
record. If a record subject commences such an action, the record
subject shall name the authority as a defendant. Notwithstanding
s. 803.09, the requester may intervene in the action as a matter of
right. If the requester does not intervene in the action, the author-
ity shall notify the requester of the results of the proceedings under
this subsection and sub. (5).

(5) An authority shall not provide access to a requested record
within 12 days of sending a notice pertaining to that record under
sub. (2) (a). In addition, if the record subject commences an action
under sub. (4), the authority shall not provide access to the
requested record during pendency of the action. If the record sub-
ject appeals or petitions for review of a decision of the court or the
time for appeal or petition for review of a decision adverse to the
record subject has not expired, the authority shall not provide
access to the requested record until any appeal is decided, until the
period for appealing or petitioning for review expires, until a peti-
tion for review is denied, or until the authority receives written
notice from the record subject that an appeal or petition for review
will not be filed, whichever occurs first.

(6) The court, in an action commenced under sub. (4), may
restrain the authority from providing access to the requested
record. The court shall apply substantive common law principles
construing the right to inspect, copy, or receive copies of records
in making its decision.

(7) The court, in an action commenced under sub. (4), shall
issue a decision within 10 days after the filing of the summons and
complaint and proof of service of the summons and complaint
upon the defendant, unless a party demonstrates cause for exten-
sion of this period. In any event, the court shall issue a decision
within 30 days after those filings are complete.

(8) If a party appeals a decision of the court under sub. (7), the
court of appeals shall grant precedence to the appeal over all other
matters not accorded similar precedence by law. An appeal shall
be taken within the time period specified in s. 808.04 (1m).

(9) (a) Except as otherwise authorized or required by statute,
if an authority decides under s. 19.35 to permit access to a record
containing information relating to a record subject who is an offi-
cer or employee of the authority holding a local public office or
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a state public office, the authority shall, before permitting access
and within 3 days after making the decision to permit access, serve
written notice of that decision on the record subject, either by cer-
tified mail or by personally serving the notice on the record sub-
ject. The notice shall briefly describe the requested record and
include a description of the rights of the record subject under par.
(b).

(b) Within 5 days after receipt of a notice under par. (a), a
record subject may augment the record to be released with written
comments and documentation selected by the record subject.
Except as otherwise authorized or required by statute, the author-
ity under par. (a) shall release the record as augmented by the
record subject.

History: 2003 a. 47; 2011 a. 84.

NOTE: 2003 Wis. Act 47, which creates this section, contains extensive
explanatory notes.

The right of a public employee to obtain de novo judicial review of an authority’s
decision to allow public access to certain records granted by this section is no broader
than the common law right previously recognized. It is not a right to prevent disclo-
sure solely on the basis of a public employee’s privacy and reputational interests. The
public’s interest in not injuring the reputations of public employees must be given due
consideration, but it is not controlling. Local 2489 v. Rock County, 2004 WI App 210,
277 Wis. 2d 208, 689 N.W.2d 644, 03-3101.

An intervenor as of right under the statute is “a party” under sub. (8) whose appeal
is subject to the “time period specified in s. 808.04 (1m).” The only time period refer-
enced in s. 808.04 (1m) is 20 days. Zellner v. Herrick, 2009 WI 80, 319 Wis. 2d 532,
770 N.W.2d 305, 07-2584.

This section does not set forth the only course of action that the subject of a disclo-
sure may engage in to prevent disclosure. Subs. (3) and (4) state that “a record subject
may commence an action.” The plain language of the statute in no way discourages
the subject of a records request from engaging in less litigious means to prevent dis-
closure nor does it prevent a records custodian from changing its mind. Ardell v. Mil-
waukee Board of School Directors, 2014 WI App 66, 354 Wis. 2d 471, 849 N.W.2d
894, 13-1650.

For challenges to decisions by authorities under the public records law to release
records, as opposed to decisions by authorities to withhold records, the legislature has
precluded judicial review except in defined circumstances. The right—of—action pro-
vision under sub. (1) unambiguously bars any person from seeking judicial review
of an authority’s decision to release a record unless: 1) a provision within this section
authorizes judicial review; or 2) a statute other than this section authorizes judicial
review. Teague v. Van Hollen, 2016 WI App 20, 367 Wis. 2d 547, 877 N.W.2d 379,
14-2360.

A district attorney is not an “employee” as defined in s. 19.32 (1bg) and as used
in sub. (2) (a) 1. A district attorney may not maintain an action under sub. (4) to
restrain an authority from providing access to requested records where the requested
records do not fall within the sub. (2) (a) 1. exception to the general rule that a “record
subject” is not entitled to notice or pre—release judicial review of the decision of an
authority to provide access to records pertaining to that record subject. Moustakis v.
Department of Justice, 2016 W1 42, 368 Wis. 2d 677, 880 N.W.2d 142, 14-1853.

Sub. (2) (a) 1. must be interpreted as requiring notification when an authority pro-
poses to release records in its possession that are the result of an investigation by an
employer into a disciplinary or other employment matter involving an employee, but
not when there has been an investigation of possible employment-related violation
by the employee and the investigation is conducted by some entity other than the
employee’s employer. OAG 1-06.

Sub. (2) (a) 2. is unambiguous. If an authority has obtained a record through a sub-
poena or a search warrant, it must provide the requisite notice before releasing the
records. The duty to notify, however, does not require notice to every record subject
who happens to be named in the subpoena or search warrant records. Under sub. (2)
(a), DCI must serve written notice of the decision to release the record to any record
subject to whom the record pertains. OAG 1-06.

To the extent any requested records proposed to be released are records prepared
by a private employer and those records contain information pertaining to one of the
private employer’s employees, sub. (2) (a) 3. does not allow release of the informa-
tion without obtaining authorization from the individual employee. OAG 1-06.

Sub. (9) does not require advance notification and a 5—day delay before releasing
arecord that mentions the name of a person holding state or local public office in any
way. A record mentioning the name of a public official does not necessarily relate
to that public official within the meaning of sub. (9) (a). Sub. (9) is not limited, how-
ever, to the specific categories of records enumerated in sub. (2) (a). OAG 7-14.

19.36 Limitations upon access and withholding.
(1) APPLICATION OF OTHER LAWS. Any record which is specifi-
cally exempted from disclosure by state or federal law or autho-
rized to be exempted from disclosure by state law is exempt from
disclosure under s. 19.35 (1), except that any portion of that record
which contains public information is open to public inspection as
provided in sub. (6).

(2) LAwW ENFORCEMENT RECORDS. Except as otherwise pro-
vided by law, whenever federal law or regulations require or as a
condition to receipt of aids by this state require that any record
relating to investigative information obtained for law enforce-
ment purposes be withheld from public access, then that informa-
tion is exempt from disclosure under s. 19.35 (1).
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(3) CoNTRACTORS’ RECORDS. Each authority shall make avail-
able for inspection and copying under s. 19.35 (1) any record pro-
duced or collected under a contract entered into by the authority
with a person other than an authority to the same extent as if the
record were maintained by the authority. This subsection does not
apply to the inspection or copying of a record under s. 19.35 (1)
(am).

(4) COMPUTER PROGRAMS AND DATA. A computer program, as
defined in s. 16.971 (4) (c), is not subject to examination or copy-
ing under s. 19.35 (1), but the material used as input for a computer
program or the material produced as a product of the computer
program is subject to the right of examination and copying, except
as otherwise provided in s. 19.35 or this section.

(5) TRADE SECRETS. An authority may withhold access to any
record or portion of a record containing information qualifying as
a trade secret as defined in s. 134.90 (1) (c).

(6) SEPARATION OF INFORMATION. If a record contains informa-
tion that is subject to disclosure under s. 19.35 (1) (a) or (am) and
information that is not subject to such disclosure, the authority
having custody of the record shall provide the information that is
subject to disclosure and delete the information that is not subject
to disclosure from the record before release.

(7) IDENTITIES OF APPLICANTS FOR PUBLIC POSITIONS. (a) In this
subsection:

1. “Final candidate” means each applicant who is seriously
considered for appointment or whose name is certified for
appointment, and whose name is submitted for final consideration
to an authority for appointment, to any of the following:

a. A state position that is not a position in the classified service
and that is not a position in the University of Wisconsin System.

b. A local public office.

c. The position of president, vice president, or senior vice
president of the University of Wisconsin System; the position of
chancellor of an institution; or the position of the vice chancellor
who serves as deputy at each institution.

2. “Final candidate” includes all of the following, but only
with respect to the offices and positions described under subd. 1.
a.and b.:

a. Whenever there are at least 5 applicants for an office or
position, each of the 5 applicants who are considered the most
qualified for the office or position by an authority.

b. Whenever there are fewer than 5 applicants for an office or
position, each applicant.

c. Whenever an appointment is to be made from a group of
more than 5 applicants considered the most qualified for an office
or position by an authority, each applicant in that group.

3. “Institution” has the meaning given in s. 36.05 (9).

(b) Every applicant for a position with any authority may indi-
cate in writing to the authority that the applicant does not wish the
